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Human rights are international norms that help to protect all people everywhere from severe political, legal, and social abuses. Examples of human rights are the right to freedom of religion, the right to a fair trial when charged with a crime, the right not to be tortured, and the right to engage in political activity. These rights exist in morality and in law at the national and international levels. They are addressed primarily to governments, requiring compliance and enforcement. The main sources of the contemporary conception of human rights are the Universal Declaration of Human Rights (United Nations, 1948b) and the many human rights documents and treaties that followed in international organizations such as the United Nations, the Council of Europe, the Organization of American States, and the African Union.

The philosophy of human rights addresses questions about the existence, content, nature, universality, justification, and legal status of human rights. The strong claims made on behalf of human rights (for example, that they are universal, or that they exist independently of legal enactment as justified moral norms) frequently provoke skeptical doubts and countering philosophical defences. Reflection on these doubts and the responses that can be made to them has become a sub-field of political and legal philosophy with a substantial literature (see the Bibliography below).

This entry includes a lengthy final section, International Human Rights Law and Organizations, that offers a comprehensive survey of today's international system for the promotion and protection of human rights.
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1. The General Idea of Human Rights

The Universal Declaration of Human Rights (1948) sets out a list of over two dozen specific human rights that countries should respect and protect. These specific rights can be divided into six or more families: security rights that protect people against crimes such as murder, massacre, torture, and rape; due process rights that protect against abuses of the legal system such as imprisonment without trial, secret trials, and excessive punishments; liberty rights that protect freedoms in areas such as belief, expression, association, assembly, and movement; political rights that protect the liberty to participate in politics through actions such as communicating, assembling, protesting, voting, and serving in public office; equality rights that guarantee equal citizenship, equality before the law, and nondiscrimination; and social (or “welfare”) rights that require provision of education to all children and protections against severe poverty and starvation. Another family that might be included is group rights. The Universal Declaration does not include group rights, but subsequent treaties do. Group rights include protections of ethnic groups against genocide and the ownership by countries of their national territories and resources (see Anaya 2004, Baker 2004, Henrard 2000, Kymlicka 1989, and Nickel 2006).

In this section I try to explain the general idea of human rights by setting out some defining features. The goal here is to answer the question of what human rights are with a general description of the contemporary concept rather than a list of specific rights. Two people can have the same general idea of human rights even though they disagree about whether some particular rights are human rights. (For another attempt to characterize the idea of human rights in light of contemporary human rights practice see Beitz, 14f.)

First, human rights are political norms dealing mainly with how people should be treated by their governments and institutions. They are not ordinary moral norms applying mainly to interpersonal conduct (such as prohibitions of lying and violence). As Thomas Pogge puts it, “to engage human rights, conduct must be in some sense official” (Pogge 2000, 47). But we must be careful here since some rights, such as rights against racial and sexual discrimination are primarily concerned to regulate private behavior (Okin 1998). Still, governments are directed in two ways by rights against discrimination. They forbid governments to discriminate in their actions and policies, and they impose duties on governments to prohibit and discourage both private and public forms of discrimination.

Second, human rights exist as moral and/or legal rights. A human right can exist as (1) a shared norm of actual human moralities, (2) a justified moral norm supported by strong reasons, (3) a legal right at the national level (here it might be referred to as a “civil” or “constitutional” right), or (4) a legal right within international law. A human rights advocate might wish to see human rights exist in all four ways. (See Section 2. The Existence of Human Rights.)

Third, human rights are numerous (several dozen) rather than few. John Locke's rights to life, liberty, and property were few and abstract (Locke 1689), but human rights as we know them today address specific problems (e.g., guaranteeing fair trials, ending slavery, ensuring the availability of education, preventing genocide.) They are the rights of the lawyers rather than the abstract rights of the philosophers. Human rights protect people against familiar abuses of people's dignity and fundamental interests. Because many human rights deal with contemporary problems and institutions they are not transhistorical. One could formulate human rights abstractly or conditionally to make them transhistorical, but the fact remains that the formulations in contemporary human rights documents are neither abstract nor conditional. They presuppose criminal trials, governments funded by income taxes, and formal systems of education.

Fourth, human rights are minimal—or at least modest—standards. They are much more concerned with avoiding the terrible than with achieving the best. Their dominant focus is protecting minimally good lives for all people (Nickel 2006). Henry Shue suggests that human rights concern the “lower limits on tolerable human conduct” rather than “great aspirations and exalted ideals” (Shue 1996). As modest standards they leave most legal and policy matters open to democratic decision-making at the national and local levels. This allows them to have high priority, to accommodate a great deal of cultural and institutional variation, and to leave open a large space for democratic decision-making at the national level. (For criticism of the view that human rights are minimal standards see Brems 2009 and Raz 2010.)

Fifth, human rights are international norms covering all countries and all people living today. International law plays a crucial role in giving human rights global reach. We can say that human rights are universal provided that we recognize that some rights, such as the right to vote, are held only by adult citizens; that some human rights documents focus on vulnerable groups such as children, women, and indigenous peoples.

Sixth, human rights are high-priority norms. Maurice Cranston held that human rights are matters of “paramount importance” and their violation “a grave affront to justice” (Cranston 1967). This does not mean, however, that we should take human rights to be absolute. As James Griffin says, human rights should be understood as “resistant to trade-offs, but not too resistant” (Griffin 2001b). The high priority of human rights needs support from a plausible connection with fundamental human interests or powerful normative considerations.

Seventh, human rights require robust justifications that apply everywhere and support their high priority. Without this they cannot withstand cultural diversity and national sovereignty. Robust justifications are powerful but need not be understood as ones that are irresistible.

Eighth, human rights are rights, but not necessarily in a strict sense. As rights they have several features. One is that they have rightholders — a person or agency having a particular right. Broadly, the rightholders of human rights are all people living today. Another feature of rights is that they focus on a freedom, protection, status, or benefit for the rightholders (Brandt 1983, 44). Rights also have addressees who are assigned duties or responsibilities. A person's human rights are not primarily rights against the United Nations or other international bodies; they primarily impose obligations on the government of the country in which the person resides or is located. The human rights of citizens of Belgium are mainly addressed to the Belgian government. International agencies, and the governments of countries other than one's own, are secondary or “backup” addressees. The duties associated with human rights typically require actions involving respect, protection, facilitation, and provision. Finally, rights are usually mandatory in the sense of imposing duties on their addressees, but they sometimes do little more than declare high-priority goals and assign responsibility for their progressive realization. It is possible to argue, of course, that goal-like rights are not real rights, but it may be better simply to recognize that they comprise a weaker but useful notion of a right.

Having set out a general idea of human rights with eight elements, it is useful to consider three other candidates which I think should be rejected. The first is the claim that all human rights are negative rights, in the sense that they only require governments to refrain from doing things. On this view, human rights never require governments to take positive steps such as protecting and providing. To refute this claim we do not need to appeal to social rights that require the provision of things like education and medical care. It is enough to note that this view is incompatible with the attractive position that one of the main jobs of governments is to protect people's rights by creating an effective system of criminal law and of legal property rights. The European Convention on Human Rights (Council of Europe 1950) incorporates this view when it says that “Everyone's right to life shall be protected by law” (Article 2.1). And the UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (United Nations 1984) imposes the requirement that “Each State Party shall ensure that all acts of torture are offences under its criminal law” (Article 4.1). Providing effective legal protections is providing services, not merely refraining

A second claim to be rejected or qualified is that all human rights are inalienable. To say that a right is inalienable means that its holder cannot lose it temporarily or permanently by bad conduct or by voluntarily giving it up. Inalienability does not mean that rights are absolute or can never be overridden by other considerations. I doubt that all human rights are inalienable in this sense. One who endorses both human rights and imprisonment as punishment for serious crimes must hold that people's rights to freedom of movement can be forfeited temporarily or permanently by just convictions of serious crimes. Perhaps it is sufficient to say that human rights are very hard to lose. (For a stronger view of inalienability, see Donnelly 2003:10).

Third, I think we should reject John Rawls' proposal in The Law of Peoples that human rights define where legitimate toleration of other countries ends. Rawls says that human rights “specify limits to a regime's internal autonomy” and that “their fulfillment is sufficient to exclude justified and forceful intervention by other peoples, for example, by diplomatic and economic sanctions, or in grave cases by military force” (Rawls 1999, 79–80).

It is a grave oversimplification to suggest that there is a neat line defined by human rights where national sovereignty ends and tolerance stops. There is no need to deny that human rights are helpful in identifying the limits of justifiable toleration, but there are several reasons to doubt that they simply define that boundary. First, the “fulfillment” of human rights is a very vague idea. No country fully satisfies human rights; all countries have significant human rights problems. Some countries have large human rights problems, and many have massive problems (“gross violations of human rights”). Beyond this, the responsibility of the current government of a country for these problems also varies. The main responsibility may belong to the previous government and the current government may be taking reasonable steps to move towards greater compliance.

Further, defining human rights as norms that set the bounds of toleration requires restricting human rights to only a few fundamental rights. Rawls suggests the following list: “the right to life (to the means of subsistence and security); to liberty (to freedom from slavery, serfdom, and forced occupation, and to a sufficient measure of liberty of conscience to ensure freedom of religion and thought); to property (personal property); and to formal equality as pressed by the rules of natural justice (that is, that similar cases be treated similarly)” (Rawls 1999, 65). As Rawls recognizes this list leaves out most freedoms, rights of political participation, equality rights, and social rights. Leaving out any protection for equality and democracy is a high price to pay for assigning human rights the role of setting the bounds of tolerance, and we can accommodate Rawls' underlying idea without paying it. The intuitive idea that Rawls uses is that countries engaging in massive violations of the most important human rights are not to be tolerated — particularly when the notion of toleration implies, as Rawls thinks it does, full and equal membership in good standing in the community of nations. To use this intuitive idea we do not need to follow Rawls in equating human rights with some stripped down list of human rights. Instead we can work up a view — which is needed for other purposes anyway — of which human rights are the weightiest and whether they can classified into tiers. Large violations of the most fundamental rights can then be used as grounds for non-tolerance. (For a fuller version of these criticisms see Nickel 2006.)

2. The Existence of Human Rights

The most obvious way in which human rights exist is as norms of national and international law created by enactment and judicial decisions. At the international level, human rights norms exist because of treaties that have turned them into international law. For example, the human right not to be held in slavery or servitude in Article 4 of the European Convention and in Article 8 of the International Covenant on Civil and Political Rights exists because these treaties establish it. At the national level, human rights norms exist because they have through legislative enactment, judicial decision, or custom become part of a country's law. For example, the right against slavery exists in the United States because the 13th Amendment to the U.S. Constitution prohibits slavery and servitude. When rights are embedded in international law we speak of them as human rights; but when they are enacted in national law we more frequently describe them as civil or constitutional rights. As this illustrates, it is possible for a right to exist within more than one normative system at the same time.

Enactment in national and international law is one of the ways in which human rights exist. But many have suggested that this is not the only way. If human rights exist only because of enactment, their availability is contingent on domestic and international political developments. Many people have sought to find a way to support the idea that human rights have roots that are deeper and less subject to human decisions than legal enactment. One version of this idea is that people are born with rights, that human rights are somehow innate or inherent in human beings. One way that a normative status could be inherent in humans is by being God-given. The U.S. Declaration of Independence (1776) claims that people are “endowed by their Creator” with natural rights to “life, liberty, and the pursuit of happiness.” On this view, God, the supreme lawmaker, enacted some basic human rights.

Rights plausibly attributed to divine decree must be very general and abstract (life, liberty, etc.) so that they can apply to thousands of years of human history, not just to recent centuries. But contemporary human rights are specific and many of them presuppose contemporary institutions (e.g., the right to a fair trial and the right to education). Even if people are born with God-given natural rights, we need to explain how to get from those general and abstract rights to the specific rights found in contemporary declarations and treaties.

Attributing human rights to God's commands may give them a secure status at the metaphysical level, but in a very diverse world it does not make them practically secure. Billions of people do not believe in the God of Christianity, Islam, and Judaism. If people do not believe in God, or in the sort of god that prescribes rights, then if you want to base human rights on theological beliefs you must persuade these people of a rights-supporting theological view. This is likely to be even harder than persuading them of human rights. Legal enactment at the national and international levels provides a far more secure status for practical purposes.

Human rights might also exist independently of legal enactment by being part of actual human moralities. It appears that all human groups have moralities, that is, imperative norms of behavior backed by reasons and values. These moralities contain specific norms (for example, a prohibition of the intentional murder of an innocent person) and specific values (for example, valuing human life.) One way in which human rights could exist apart from divine or human enactment is as norms accepted in all or almost all actual human moralities. If almost all human groups have moralities containing norms prohibiting murder, these norms could constitute the human right to life. Human rights can be seen as basic moral norms shared by all or almost all accepted human moralities.

This view is attractive but filled with difficulties. First, it seems unlikely that the moralities of almost all human groups agree in condemning, say, torture, unfair criminal trials, undemocratic institutions, and discrimination on the basis of race or sex. There is a lot of disagreement among countries and cultures about these matters. Human rights declarations and treaties are intended to change existing norms, not just describe the existing moral consensus. Second, it is far from clear that the shared norms that do exist support rights held by individuals. A group may think that torture is generally a bad thing without holding that all individuals have a high-priority right against being tortured. Third, human rights are mainly about the obligations of governments. Ordinary interpersonal moralities often have little to say about what governments should and should not do. This is a matter of political morality, and depends not just on moral principles but also on views of the dangers and capacities of the contemporary state.

Yet another way of explaining the existence of human rights is to say that they exist most basically in true or justified moralities. On this account, to saying that there is a human right against torture is mainly to say that there are strong reasons for believing that it is almost always wrong to engage in torture and that protections should be provided against its practice. This approach would view the Universal Declaration as attempting to formulate a justified political morality. It was not merely trying to identify a preexisting moral consensus; it was also trying to create a consensus on how governments should behave that could be supported by very plausible moral and practical reasons. This approach requires commitment to the objectivity of such reasons. It holds that just as there are reliable ways of finding out how the physical world works, or what makes buildings sturdy and durable, there are ways of finding out what individuals may justifiably demand of governments. Even if there is little present agreement on political morality, rational agreement is available to humans if they will commit themselves to open-minded and serious moral and political inquiry. If moral reasons exist independently of human construction, they can — when combined with premises about current institutions, problems, and resources — generate moral norms different from those currently accepted or enacted. The Universal Declaration seems to proceed on exactly this assumption. One problem with this view is that existence as good reasons seems a rather thin form of existence for human rights. But perhaps we can view this thinness as a practical rather than a theoretical problem, as something to be remedied by the formulation and enactment of legal norms. The best form of existence for human rights would combine robust legal existence with the sort of moral existence that comes from being supported by strong moral and practical reasons.

3. Which Rights are Human Rights?

This section discusses the question of which rights belong on lists of human rights. Not every question of social justice or wise governance is a human rights issue. For example, a country could have too much income inequality, inadequate provision for higher education, or no national parks without violating any human rights. Deciding which norms should be counted as human rights is a matter of some difficulty. And there is continuing pressure to expand lists of human rights to include new areas. Many political movements would like to see their main concerns categorized as matters of human rights, since this would publicize, promote, and legitimize their concerns at the international level. A possible result of this is “human rights inflation,” the devaluation of human rights caused by producing too much bad human rights currency (See Cranston 1973, Orend 2002, Wellman 1999, Griffin 2010). 

One way to avoid rights inflation is to follow Cranston in insisting that human rights only deal with extremely important goods, protections, and freedoms. A supplementary approach is to impose several justificatory tests for specific human rights. For example, it could be required that a proposed human right not only deal with some very important good but also respond to a common and serious threat to that good, impose burdens on the addressees that are justifiable and no larger than necessary, and be feasible in most of the world's countries (see Nickel 2006). This approach restrains rights inflation with several tests, not just one master test.

Human rights are specific and problem-oriented (Dershowitz 2004, Donnelly 2003, Shue 1996, Talbott 2005). Historic bills of rights often begin with a list of complaints about the abuses of previous regimes or eras. Bills of rights may have preambles that speak grandly and abstractly of life, liberty, and the inherent dignity of persons, but their lists of rights contain specific norms addressed to familiar political, legal, or economic problems.

In deciding which specific rights are human rights it is possible to make either too little or too much of international documents such as the Universal Declaration and the European Convention. One makes too little of them by proceeding as if drawing up a list of important rights were a new question, never before addressed, and as if there were no practical wisdom to be found in the choices of rights that went into the historic documents. And one makes too much of them by presuming that those documents tell us everything we need to know about human rights. This approach involves a kind of fundamentalism: it holds that if a right is on the official lists of human rights that settles its status as a human right (“If it's in the book that's all I need to know.”) But the process of listing human rights in the United Nations and elsewhere was a political process with plenty of imperfections. There is little reason to take international diplomats as the most authoritative guides to which human rights there are. Further, even if a treaty could settle the issue of whether a certain right is a human right within international law, such a treaty cannot settle its weight. It may claim that the right is supported by weighty considerations, but it cannot make this so. If an international treaty enacted a right to visit national parks without charge as a human right, the ratification of that treaty would make free access to national parks a “human right” within international law. But it would not be able to make us believe that the right to visit national parks without charge was sufficiently important to be a real human right.

Once one takes seriously the question of whether some norms that are now counted as human rights do not merit that status and whether some norms that are not currently accepted as human rights should be upgraded, there are many possible ways to proceed. One approach that should be avoided puts a lot of weight on whether the norm in question really is, or could be, a right in a strict sense. This approach might yield arguments that human rights cannot include children's rights since young children cannot exercise their rights by invoking, claiming, or waiving (Hart 1955, Wellman 1995). This approach begs the question of whether human rights are rights in a strict sense rather than a fairly loose one. The human rights movement and its purposes are not well served by being forced into a narrow conceptual framework. The most basic idea of the human rights movement is not that of a right, but the idea of regulating the behavior of governments through international norms. And when we look at human rights documents we find that they use a variety of normative concepts. Sometimes they speak of rights, as when the Universal Declaration says that “Everyone has the right to freedom of movement” (Article 13). Sometimes these documents issue prohibitions, as when the Universal Declaration says that “No one shall be subjected to arbitrary arrest, detention, or exile” (Article 9). And at other times they express general principles, as illustrated by the Universal Declaration's claim that “All are equal before the law” (Article 7).

A better way to evaluate a norm that is nominated for the status of human right is to consider whether it is compatible with the general idea of human rights that we find in international human rights documents. If the general idea of human rights suggested above is correct, it requires affirmative answers to questions such as whether this norm could have governments as its primary addressees, whether it ensures that people can have minimally good lives, whether it has high priority, and whether it can be supported by strong reasons that make plausible its universality and high priority.

Questions about which rights are human rights arise in regard to many families of human rights. Discussed below are (1) civil and political rights; (2) minority and group rights; (3) environmental rights; and (4) social rights.

3.1 Civil and Political Rights

These rights are familiar from historic bills of rights such as the French Declaration of the Rights of Man and the Citizen (1789) and the U.S. Bill of Rights (1791, with subsequent amendments). Contemporary sources include the first 21 Articles of the Universal Declaration, and such treaties as the European Convention, the International Covenant on Civil and Political Rights, the American Convention on Human Rights, and the African Charter on Human and People's Rights. Some representative formulations follow: 

Everyone has the right to freedom of thought and expression. This right includes freedom to seek, receive, and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing, in print, in the form of art, or through any other medium of one's choice. (American Convention on Human Rights, Article 13.1)

Everyone has the right to freedom of peaceful assembly and to freedom of association with others, including the right to form and to join trade unions for the protection of his interests (European Convention, Article 11).

Every citizen shall have the right to participate freely in the government of his country, either directly or through freely chosen representatives in accordance with the provisions of the law. 2. Every citizen shall have the right of equal access to the public service of his country. 3. Every individual shall have the right of access to public property and services in strict equality of all persons before the law (African Charter, Article 13).

These rights fit the general idea of human rights suggested above (see 1. The General Idea of Human Rights). First, they are political norms that primarily impose responsibilities on governments and international organizations. Second, they are minimal norms in that they protect against the worst things that happen in political society rather than setting out standards of excellence in government. Third, they are international norms establishing standards for all countries — and that have been accepted by more than 150 of the world's countries. Finally, it is plausible to make claims of high priority on their behalf, and to support these claims of importance with strong reasons. Consider the right to freedom of movement. One approach to justifying this right and its high priority would argue the indispensability of free movement to being able to find the necessities of life, to pursuing plans, projects, and commitments, and to maintaining ties to family and friends. A related approach argues that it is impossible to make use of other human rights if one cannot move freely. The right to political participation is undermined if a person is not permitted to go to political rallies or to the polls. 

Most civil and political rights are not absolute—they are in some cases overridden by other considerations and rightly set aside in those cases. For example, some civil and political rights can be restricted by public and private property rights, by restraining orders related to domestic violence, and by legal punishments. Further, after a disaster such as a hurricane or earthquake free movement is often appropriately suspended to keep out the curious, to permit access of emergency vehicles and equipment, and to prevent looting. The International Covenant on Civil and Political Rights permits rights to be suspended during times “of public emergency which threatens the life of the nation” (Article 4). But it excludes some rights from suspension including the right to life, the prohibition of torture, the prohibition of slavery, the prohibition of ex post facto criminal laws, and freedom of thought and religion.

3.2 Minority and Group Rights

Concern for the equal rights of disadvantaged groups is a longstanding concern of the human rights movement. Human rights documents emphasize that all people, including women and members of minority ethnic and religious groups, have the same basic rights and should be able to enjoy them without discrimination. The right to freedom from discrimination figures prominently in the Universal Declaration and subsequent treaties. The Civil and Political Covenant, for example, commits participating states to respect and protect their people's rights “without distinction of any kind, such as race, color, sex, language, political or other opinion, national or social origin, property, birth, or social status” (on minority and group rights see Nickel 2006, ch. 10).

Some standard individual rights are especially important to ethnic and religious minorities, including rights to freedom of association, freedom of assembly, freedom of religion, and freedom from discrimination. Human rights documents also include rights that refer to minorities explicitly and give them special protections. For example, the Civil and Political Covenant in Article 27 says that persons belonging to ethnic, religious, or linguistic minorities “shall not be denied the right, in community with other members of their group, to enjoy their own culture, to profess and practice their own religion, or to use their own language.”

Since 1964 the United Nations has mainly dealt with the rights of women and minorities through specialized treaties such as the International Convention on the Elimination of All Forms of Racial Discrimination (1965); the Convention on the Elimination of All Forms of Discrimination Against Women (1979); the Convention on the Rights of the Child (1989), and the Convention on the Rights of Persons with Disabilities (2007). See also the Declaration on the Rights of Indigenous Peoples (2007). Specialized treaties allow international norms to address unique problems of particular groups such as assistance and care during pregnancy and childbearing in the case of women, custody issues in the case of children, and the loss of historic territories by indigenous peoples.

Minority groups are often targets of violence. Human rights norms call upon governments to refrain from such violence and to provide protections against it. This work is partly done by the right to life, which is a standard individual right. It is also done by the right against genocide which protects groups from attempts to destroy or decimate them. The Genocide Convention was one of the first human rights treaties after World War II. In Article 2 it gives the following definition of genocide:

…genocide means any of the following acts committed with intent to destroy, in whole or in part, a national, ethnical, racial, or religious group, as such: (a) Killing members of the group; (b) Causing serious bodily or mental harm to members of the group; (c) Deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in whole or in part; (d) Imposing measures intended to prevent births within the group; (e) Forcibly transferring children of the group to another group.

The right against genocide seems to be a group right. It is held by both individuals and groups and provides protection to groups as groups. It is largely negative in the sense that it requires governments and other agencies to refrain from destroying groups; but it also requires that legal and other protections against genocide be created at the national level.

Can a group right fit the general idea of human rights proposed earlier? Perhaps it can if we broaden the conception of who can hold human rights to include ethnic and religious groups. This can be made more palatable, perhaps, by recognizing that the beneficiaries of the right against genocide are individual humans who enjoy greater security against attempts to destroy the group to which they belong (Kymlicka 1989).

3.3 Environmental Rights

In spite of the danger of rights inflation, there are doubtless norms that should be counted as human rights but are not generally so treated. After all, there are lots of areas in which people's dignity and fundamental interests are threatened by governmental actions and omissions. Consider environmental rights, which are often defined as rights of animals or of nature itself. Conceived in this way they do not fit our general idea of human rights because the rightholders are not humans or human groups. But more modest formulations are possible; environmental rights can be understood as rights to an environment that is healthy and safe. Such a right is human-oriented: it does not cover directly issues such as the claims of animals, biodiversity, or sustainable development (Nickel 1993. See also Hayward 2005). 

The right to a safe environment can be sculpted to fit the general idea of human rights suggested above by conceiving it as primarily imposing responsibilities on governments and international organizations. It calls on them to regulate the activities of both governmental and nongovernmental agents to ensure that environmental safety is maintained. Citizens are secondary addressees. This right sets out a minimal environmental standard, safety for humans, rather than calling for higher and broader standards of environmental protection. (Countries that are able to implement higher standards are of course free to enact those standards in their law or bill of rights.)

A justification for this right must show that environmental problems pose serious threats to fundamental human interests, values, or norms; that governments may appropriately be burdened with the responsibility of protecting people against these threats; and that most governments actually have the ability to do this. This last requirement — feasibility — may be the most difficult. Environmental protection is expensive and difficult, and many governments will be unable to do very much of it while meeting other important responsibilities. The problem of feasibility in poorer countries might be addressed here in the same way that it was in the Social Covenant. That treaty commits governments not to the immediate realization of social rights for all, but rather to making the realization of such rights a high-priority goal and beginning to take steps towards its fulfillment.

Implementing a new right has opportunity costs. If no new resources are available, implementing a new right will mean that fewer resources are available for the implementation of existing rights. Rights are not magical sources of supply (Holmes and Sunstein 1999, Nickel 2006, ch. 5). This is not to deny, however, that successful implementation of a right can reduce threats in some areas and thereby reduce costs. For example, success in protecting the rights of minorities may reduce ethnic conflict and the threats to rights that it generates.

3.4 Social Rights

The Universal Declaration included social (or “welfare”) rights that address matters such as education, food, and employment. Their inclusion has been the source of much controversy (see Beetham 1995). Social rights are often alleged to be statements of desirable goals but not really rights. The European Convention did not include them (although it was later amended to include the right to education). Instead they were put into a separate treaty, the European Social Charter. When the United Nations began the process of putting the rights of the Universal Declaration into international law, it followed the model of the European system by treating economic and social standards in a treaty separate from the one dealing with civil and political rights. This treaty, the International Covenant on Economic, Social, and Cultural Rights (the “Social Covenant,” 1966), treated these standards as rights — albeit rights to be progressively realized.

The Social Covenant's list of rights includes nondiscrimination and equality for women in the economic and social area (Articles 2 and 3), freedom to work and opportunities to work (Article 4), fair pay and decent conditions of work (Article 7), the right to form trade unions and to strike (Article 8), social security (Article 9), special protections for mothers and children (Article 10), the right to adequate food, clothing, and housing (Article 11), the right to basic health services (Article 12), the right to education (Article 13), and the right to participate in cultural life and scientific progress (Article 15).

Article 2.1 of the Social Covenant sets out what each of the parties commits itself to do about this list, namely to “take steps, individually and through international assistance and co-operation…to the maximum of its available resources, with a view to achieving progressively the full realization of the rights recognized in the present Covenant.” In contrast, the Civil and Political Covenant simply commits its signatories to “respect and to ensure to all individuals within its territory the rights recognized in the present Covenant” (Article 2.1). The contrast between these two levels of commitment has led some people to suspect that economic and social rights are really just goals.

The system to monitor and promote compliance with the Social Covenant is modest since it mainly requires participating countries to make periodic reports on measures taken to comply with the treaty. Countries agree “to submit…reports on the measures which they have adopted and the progress made in achieving the observance of the rights recognized herein” (Article 16). A committee of experts, created by the Economic and Social Council in 1987, is given the job of looking at the progress reports from the participating countries. This body, the Committee on Economic, Social and Cultural Rights, studies the reports, discusses them with representatives of the governments reporting, and issues interpretive statements known as “General Comments” on the requirements of the treaty. An amendment to the treaty which allows the Committee on Economic, Social, and Cultural Rights “to receive complaints from individuals of violations of economic and social rights has recently come into force.”

Why did the Social Covenant opt for progressive implementation and thereby treat its rights as being somewhat like goals? The main reason, I think, is that more than half of the world's countries were in no position, in terms of economic, institutional, and human resources, to realize these standards fully or even largely. For many countries, noncompliance due to inability would have been certain if these standards had been treated as immediately binding. We will return to this topic below.

Opponents of social rights often deny them the status of human rights, restricting that standing to civil and political rights. Familiar objections to social rights include the following: (1) they do not serve truly fundamental interests; (2) they are too burdensome on governments and taxpayers; and (3) they are not feasible in less-developed countries (on these issues see Beetham 1995; Cranston 1967, 1973; Howard 1987; Nickel 2005, 2006).

Human rights, such as rights to freedom from torture or to fair trials in criminal and civil cases, set out extremely important standards that governments everywhere should meet. One might object that social rights do not meet this standard of great importance. Perhaps they identify valuable goods, but not extremely valuable goods. If this objection is that some formulations of social rights in international human rights documents are too expansive it can be conceded and those formulations rejected or qualified. It is far from the case, however, that all or most social rights pertain to superficial interests. To discuss the issue of importance I will use two social rights as examples: the right to an adequate standard of living, and the right to free public education. These rights require governments to try to remedy widespread and serious evils such as hunger and ignorance.

The importance of food and other basic material conditions of life is easy to show. These goods are essential to people's ability to live, function, and flourish. Without adequate access to these goods, interests in life, health, and liberty are endangered and serious illness and death are probable. The connection between having a minimally good life and having reasonably secure access to the goods the right guarantees is direct and obvious — something that is not always true with other human rights (Orend 2002, 115). 

In the contemporary world lack of access to educational opportunities typically limits (both absolutely and comparatively) people's abilities to participate fully and effectively in the political and economic life of their country (Hodgson 1998). Lack of education increases the likelihood of unemployment and underemployment.

Another way to support the importance of social rights is to show their importance to the full implementation of civil and political rights. If a government succeeds in eliminating hunger and providing education to everyone this promotes people's abilities to know, use, and enjoy their liberties, due process rights, and rights of political participation. This is easiest to see in regard to education. Ignorance is a barrier to the realization of civil and political rights because uneducated people often do not know what rights they have and what they can do to use and defend them. It is also easy to see in the area of democratic participation. Education and a minimum income make it easier for people at the bottom economically to follow politics, participate in political campaigns, and to spend the time and money needed to go to the polls and vote.

The second objection is that social rights are too burdensome. It is very expensive to guarantee to everyone basic education and minimal material conditions of life. Perhaps social rights are too expensive or burdensome to be justified even in rich countries. Frequently the claim that social rights are too burdensome uses other, less controversial human rights as a standard of comparison, and suggests that social rights are substantially more burdensome or expensive than liberty rights. Suppose that we use as a basis of comparison liberty rights such as freedom of communication, association, and movement. These rights require both respect and protection from governments. And people cannot be adequately protected in their enjoyment of liberties such as these unless they also have security and due process rights. The costs of liberty, as it were, include the costs of law and criminal justice. Once we see this, liberties start to look a lot more costly. To provide effective liberties to communicate, associate, and move it is not enough for a society to make a prohibition of interference with these activities part of its law and accepted morality. An effective system of provision for these liberties will require a legal scheme that defines personal and property rights and protects these rights against invasions while ensuring due process to those accused of crimes. Providing such legal protection in the form of legislatures, police, courts, and prisons is extremely expensive.

Further, we should not think of social rights as simply giving everyone a free supply of the goods these rights protect. Guarantees of things like food and housing will be intolerably expensive and will undermine productivity if everyone simply receives a free supply. A viable system of social rights will require most people to provide these goods for themselves and their families through work as long as they are given the necessary opportunities, education, and infrastructure. Government-implemented social rights provide guarantees of availability (or “secure access”), but governments should have to supply the requisite goods in only a small fraction of cases. Note that primary education is often an exception to this since many countries provide free public education irrespective of ability to pay.

Countries that do not accept and implement social rights still have to bear somehow the costs of providing for the needy since these countries — particularly if they recognize democratic rights of political participation — are unlikely to find it tolerable to allow sizeable parts of the population to starve and be homeless. If government does not supply food, clothing, and shelter to those unable to provide for themselves, then families, friends, and communities will have to shoulder this burden. It is only in the last century that government-sponsored social rights have taken over a substantial part of the burden of providing for the needy. The taxes associated with social rights are partial replacements for other burdensome duties, namely the duties of families and communities to provide adequate care for the unemployed, sick, disabled, and aged. Deciding whether to implement social rights is not a matter of deciding whether to bear such burdens, but rather of deciding whether to continue with total reliance on a system of informal provision that distributes benefits in a very spotty way and whose costs fall very unevenly on families, friends, and communities.

Once we recognize that liberty rights also carry high costs, that intelligent systems of provision for social rights supply the requisite goods to people in only a small minority of cases, and that these systems are substitutes for other, more local ways of providing for the needy, the difference in size between the costs of liberty rights and the costs of social rights ceases to seem so large.

Even if the burdens imposed by social rights are not excessive, it might still be wrong to impose them on individuals. Libertarians object to social rights as requiring impermissible taxation. Nozick, for example, says that “Taxation of earnings from labor is on a par with forced labor” (Nozick 1974, 169). This view is vulnerable to an attack asserting two things. First, taxation is permissible when it is used to support government-organized systems of humanitarian assistance that fulfill more effectively than charity duties of assistance that all individuals have (Beetham 1995, 53). Second, property rights are not so strong that they can never be outweighed by the requirements of meeting other rights. 

The third objection to social rights is that they are not feasible in many countries. It is very expensive to provide guarantees of subsistence, minimal public health measures, and basic education. As we saw above, the Social Covenant dealt with the issue of feasibility by calling for progressive implementation, that is, implementation as financial and other resources permit. Does this view of implementation turn social rights into high-priority goals? If so, is that a bad thing?

Standards that outrun the abilities of many of their addressees are good candidates for normative treatment as goals. Treating such standards as goals, which allows us to view them as largely aspirational rather than as imposing immediate duties, avoids massive problems of inability-based noncompliance. One may worry, however, that this is too much of a demotion. As norms, goals seem much weaker than rights. But goals can be formulated in ways that make them more like rights. Goals can be assigned addressees (the party who is to pursue the goal), beneficiaries, scopes that define the objective to be pursued, and a high level of priority. Strong reasons for the importance of these goals can be provided. And supervisory bodies can monitor levels of progress and pressure low-performing addressees to attend to and work on their goals.

Treating very demanding rights as goals has several advantages. One is that proposed goals that exceed one's abilities are not as farcical as proposed duties that exceed one's abilities. Creating grand lists of human rights that many countries cannot at present realize seems fraudulent to many people, and perhaps this fraudulence is reduced if we understand that these “rights” are really goals that countries should promote. Goals are inherently ability-calibrated. What you should do now about your goals depends on your abilities and other commitments. Goals coexist happily with low levels of ability to achieve them. Another advantage is that goals are flexible; addressees with different levels of ability can choose ways of pursuing the goals that suit their circumstances and means. Because of these attractions of goals, it will be worth exploring ways to transform very demanding human rights into goals. The transformation may be full or partial.

A right together with its supporting reasons might be divided into two parts. One part, call it the “demand side,” sets out the rightholder's claim and the reasons why it is very valuable or important that this claim be fulfilled. If the right is the right to a fair trial when one is arrested and accused of a crime, the demand side would set out the rightholder's claim to a fair trial and the reasons why that claim is very valuable or important. The other part, the “supply side,” would set out the addressees' responsibilities in regard to the rightholder's claim. It would explain why this claim to a fair trial is a matter of duty, what the duties are, and why it is these particular addressees rather than other possible addressees that have the duty (Feinberg 1973).

A goal that is similar to a right could also be divided into these two parts. The demand side would set out the beneficiary's claim or demand and the reasons why it is very desirable or important that this demand be fulfilled. For example, the demand side might set out the reasons why it is desirable for the beneficiary to have access to employment. And the supply side would set out the addressee's responsibility in regard to the beneficiary's demand. It would explain why promoting access to employment for the beneficiary should be a goal for the addressee. It does not impose duties on the addressee, but it shows that the addressee has good reasons for acting to satisfy the demand.

Since even a goal that is supported by good reasons imposes no duties — that is, fails to be mandatory in character — we may think that such goals are poor substitutes for rights and should not be called “rights.” But it is possible to create right-goal mixtures that contain some mandatory elements and that therefore seem more like real rights (see Brems 2009 for a similar idea). A minimal right-goal mixture would include a duty to try to realize the goal as quickly as possible. Here the demand side would set out the beneficiary's demand or claim and the reasons why it is very desirable or important that this demand be fulfilled. And the supply side would explain not only why the addressee has good reasons to pursue this goal, but also explain why the addressee has a duty to try to realize this goal with all deliberate speed. The economic and social rights in the Social Covenant seem to fit this model. The countries ratifying the Covenant agree to make it a matter of government duty to realize the list of rights as soon as possible. As we saw earlier, each of the Social Covenant's signatories has agreed to “take steps, individually and through international assistance and co-operation to the maximum of its available resources, with a view to achieving progressively the full realization of the rights recognized in the present Covenant.” The signatories agree, on this interpretation, to make it a matter of duty to realize the listed rights as soon and as far as resources permit.

A problem with such a right-goal mixture is that it allows the addressee great discretion concerning when to do something about the right and how much to do. A body supervising compliance with a human rights treaty may wish to remove some of this discretion by requiring that the addressees at least take some significant and good faith steps immediately and regularly and that these steps be documented. Duties to try are less vaporous if they are combined with duties that require immediate steps. Countries may be required to act in certain ways (e.g., make a good faith effort and be prepared to demonstrate that they have done so), set specific benchmarks and timetables, establish agencies to work on the goals, provide them with budgets, and use expert assistance from international agencies. To facilitate the monitoring of compliance the country may be required to collect data continuously concerning realization of the goals, make periodic reports, and allow its citizens to complain to the monitoring body about failures to pursue the goals energetically (United Nations 1991).

Article 14 of the Social Covenant imposes a conditional duty in regard to the right to education that was set out in Article 13. It says that countries that “have not been able to secure” compulsory primary education, free of charge, “undertake, within two years, to work out and adopt a detailed plan of action for the progressive implementation, within a reasonable number of years, to be fixed in the plan, of the principle of compulsory education free of charge for all.” Compliance with this requirement, which is only present for the right to education, involves planning and setting timetables. Instead of, or in addition to, requiring plans and timetables a goal-right mixture could require immediate compliance with minimal standards. The idea is that minimal provision might be within the capacity of all addressees. For example, countries could be required very soon to provide all children with reading and writing instruction.

These ways of creating right-goal mixtures allow us to see that some rights can be goals while still having enough mandatory elements to be counted as rights in a meaningful sense.

A complementary approach to implementing social rights (and other demanding rights as well) in developing countries emphasizes ability enhancement rather than burden reduction. It seeks to increase the ability of developing countries to implement rights effectively. Possible strategies include using aid to increase the resources available for this purpose, providing education to current and future officials, offering technical assistance concerning the mechanisms of implementation, and battling corruption. Human rights theory needs better accounts of how the rights, e.g., of a Haitian create (moral and legal) duties not just for the Haitian government but also for (1) other governments, (2) international organizations, (3) individuals resident in Haiti, and (4) individuals resident in other countries.

John Rawls proposed a duty of liberal democratic countries to aid poor or “burdened” countries. Rawls defines “burdened societies” as ones that “lack the political and cultural traditions, the human capital and know-how and, often, the material and technological resources needed to be well-ordered” (Rawls 1999). Rawls holds that well-off countries have a moral duty to assist burdened societies. Unfortunately Rawls does not provide much justification for this claim. In particular he does not use his idea of an international “original position” to work out how the justification for such a duty would go and what objections it would need to overcome.

A good defense of a duty of well-off governments to assist poor countries in realizing human rights would not automatically impose that duty on the citizens of those well-off countries. But perhaps citizens should share somehow in duties of international aid. One approach to explaining how and why citizens share in these duties involves viewing the citizens of a democratic country as having ultimate responsibility for the human rights duties of their government. If their government has a duty to respect or implement the right to a fair trial, or a duty to aid poor countries, its citizens share in that duty. They are required as voters, political agents, and taxpayers to try to promote and support their government's compliance with its human rights duties. This principle of shared duty is particularly attractive in democratic societies where the citizens are the ultimate source of political authority. This view makes individuals back-up addressees for the duties of their governments.

Thomas Pogge has taken a related but slightly different approach to generating individual duties from human rights that have governments as their primary addressees. Pogge emphasizes the Universal Declaration's Article 28 which says that “Everyone is entitled to a social and international order in which this the rights and freedoms set forth in this Declaration can be fully realized.” Pogge sees in this Article a plausible norm, namely that both countries and individuals have negative duties not to be complicit in an international order that unfairly disadvantages poor countries and the people in them. A coercive political order, whether national or international, “must not avoidably restrict the freedom of some so as to render their access to basic necessities insecure — especially through official denial or deprivation. If it does, then all human agents have a negative duty, correlative to the postulated social and economic human rights, not to cooperate in upholding it unless they compensate for their cooperation by protecting its victims or by working for its reform. Those violating this duty share responsibility for the harms (insecure access to basic necessities) produced by the unjust institutional order in question” (Pogge 2002, 67). 

4. International Human Rights Law and Organizations

Since 1948 an elaborate body of international human rights law has developed through state practice, the work of international courts, and multilateral treaty making. Dozens of human rights treaties are now operative within organizations such as the United Nations, the Council of Europe, and the African Union. Some of these treaties have been ratified by more than three-quarters of the world's countries. This section sketches the development of international measures to promote and protect human rights. Efforts to protect human rights through international treaties began in 1919 in the League of Nations and expanded after World War II with treaties such as the Genocide Convention (1948), the European Convention on Human Rights and Fundamental Freedoms (1950), and the International Covenants on Civil and Political Rights and on Economic, Social, and Cultural Rights (both 1966). The international promotion and protection of human rights complements the legal protection of human rights at the national level.
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4.1 Historical Overview

When a government violates the human rights of its residents they may be able to appeal to the country's laws or bill of rights and get a court to order that the violations stop and that the government provide remedies. If suitable national laws and bills of rights are unavailable, however, victims of human rights violations may want help from international law and organizations. Traditionally, international law did not confer rights and protections on individual persons; its concern was exclusively the rights and duties of countries or states. Victims of human rights violations could appeal to heaven, and invoke standards of natural justice, but there were no international organizations working to formulate and enforce legal rights of individuals. After World War I the League of Nations had some success in using minority rights treaties to protect national minorities in Europe, but the effort ended with the rise of Nazi Germany and the beginning of World War II.

Countries fighting Hitler's Germany decided that after their victory a new international organization would be needed to promote international peace and security, and that securing human rights in all countries would help lessen the likelihood of the reoccurrence of large wars (Lauren 1998, Morsink 1999, Glendon 2001). Indeed, prior to the official formation of the United Nations, the Allies imposed human rights obligations on Italy and Central European powers in peace treaties. Similar obligations were imposed on Germany and Japan during the Allied occupation (Henkin 1999). The United Nations was created in 1945. Its Charter established goals of protecting future generations from the “scourge of war” and promoting “fundamental human rights” and the “dignity and worth of the human person.”

Not long after its founding the UN established a committee with the charge of writing an international bill of rights. This document was to be similar to historic bills of rights such as the French Declaration of the Rights of Man and of the Citizen (1789) and the United States Bill of Rights (1791), but was to apply to every person in every country. This international bill of rights emerged in December 1948 as the Universal Declaration of Human Rights (Morsink 1999, Lauren 1998, Glendon 2001). Although some diplomats had hoped for a binding human rights treaty that countries joining the UN would have to adopt, the Universal Declaration was a set of recommended standards rather than a binding treaty. By now, however, almost all of the norms in the Universal Declaration have been incorporated in widely-ratified UN human rights treaties.

The Universal Declaration has been astoundingly successful in setting the pattern for subsequent human rights treaties and in getting countries to include its list of rights in national constitutions and bills of rights (Morsink 1999). The Universal Declaration, and the treaties that followed it, largely define what people today mean when they speak of human rights. As we saw in Section 1 above, the Universal Declaration proposed six families of rights including security rights, due process rights, liberty rights, rights of political participation, equality rights, and social rights. The inclusion of social rights to goods such as education and an adequate standard of living took the Declaration beyond its 18th century antecedents (see Eide 1992).

The Universal Declaration was born at a time that made its success difficult. The Declaration's approval by the General Assembly coincided with the beginning of the Cold War — an ideological and geopolitical conflict between capitalist and communist countries that continued almost until 1990. Ideological differences and hostilities might have stalled the human rights movement if not for human rights advances in Europe. In the early 1950s Western European countries formed the Council of Europe and created the European Convention for the Protection of Human Rights and Fundamental Freedoms. This international treaty entered into force September 3, 1953, and was binding upon countries that ratified it. The European Convention established basic rights similar to those in the Universal Declaration, but included provisions for enforcement and adjudication. The European Convention gave birth to the European Court of Human Rights, whose job is to receive, evaluate, and investigate complaints, mediate disputes, issue judgments, and interpret the Convention. The human rights set forth in the Convention are legally enforceable rights to which member states are bound. In creating the European Convention and Court, the countries of Western Europe gradually proved that effective protection of human rights could be provided at the international level. 

Inspired by the success of the European Convention, the United Nations followed a similar path, creating numerous treaties aimed at the enforcement and adjudication of the rights set forth in the Universal Declaration. These documents establish legal obligations among the ratifying countries to implement international rights within their national legal and political systems. By 2000 the main human rights treaties had been ratified by a large majority of the world's countries. As Ann Bayefsky writes, “Every UN member state is a party to one or more of the six major human rights treaties. 80% of states have ratified four or more” (Bayefsky 2001). 

Regional arrangements, similar to those in Europe, exist in the Americas and Africa (see 5.4.2 and 5.4.3 below). Efforts to protect human rights through international law have obviously not been totally successful — lots of human rights violations still occur today in all parts of the world. International human rights law is a work in progress, and has developed much farther than one could have expected in 1950 or even in 1975. 

4.2 United Nations Human Rights Treaties

International human rights treaties transform lists of human rights into legally binding state obligations. The first such United Nations treaty was the Genocide Convention, approved in 1948 — just one day before the Universal Declaration. The Convention defines genocide and makes it a crime under international law. It also requires ratifying states to enact legislation prohibiting genocide. Currently the Genocide Convention has more than 130 parties. The International Criminal Court, created by the Rome Treaty of 1998, is authorized to prosecute genocide at the international level, along with crimes against humanity and war crimes. 

After the creation of the Universal Declaration, the Human Rights Commission proceeded to try to create treaties to make the rights in the Universal Declaration into norms of international law. Because of the Cold War, the effort went ahead at a glacial pace. To accommodate the ideological division between those who believed in the importance of social rights and those who did not, or who thought that social rights could not be enforced in the same way as civil and political rights, the Commission ultimately decided to create two separate treaties. Drafts of the two International Covenants were submitted to the General Assembly for approval in 1953, but approval was much delayed. Almost twenty years after the Universal Declaration, the United Nations General Assembly finally approved the International Covenant on Civil and Political Rights and the International Covenant on Economic, Social, and Cultural Rights (both 1966). The Civil and Political Covenant contains most of the civil and political rights found in the Universal Declaration. The Social Covenant contains the economic and social rights found in the second half of the Universal Declaration (Articles 22–27). These treaties embodying Universal Declaration rights received enough ratifications to become operative in 1976 and have now become the two most important UN human rights treaties. To date, these treaties have been ratified by about 75 percent of the world's countries.

A country ratifying a UN human rights treaty agrees to respect and implement within domestic law the rights the treaty covers. It also agrees to accept and respond to international scrutiny and criticism of its compliance. This is a significant, if non-coercive, form of accountability. A ratifying country does not necessarily agree to make the human rights norm “self-executing” — that is, directly enforceable in domestic courts. That often requires implementing legislation.

A common method of treaty implementation within the UN is the creation of a standing committee (or “treaty body”) to monitor the performance of member states, and to which those states are required to submit periodic reports on compliance. The Civil and Political Covenant, which has been ratified by more than 150 countries, illustrates this approach. Rather than creating a human rights court, the Covenant created the Human Rights Committee (HRC), to promote compliance with its norms. The eighteen members of the HRC serve as independent experts rather than as state representatives. This potentially gives them some independence from the positions of their governments. The HRC frequently expresses its views as to whether a particular practice is a human rights violation, but it is not authorized to issue legally binding decisions (Alston and Crawford 2000).

The HRC is responsible for publishing “general comments” regarding the interpretation of the Civil and Political Covenant, reviewing periodic state reports on implementation of the Covenant, and receiving and investigating complaints of human rights violations made by states and individuals. The Committee holds public sessions in which it hears from non-governmental organizations such as Amnesty International and meets with representatives of the state making the report. The HRC then publishes “Concluding Observations” that evaluate human rights compliance by the reporting country. This process requires countries to hold discussions with the Human Rights Committee and have their human rights problems exposed to world public opinion. The reporting procedure is useful in encouraging countries to identify their major human rights problems and to devise methods of dealing with them over time. Unfortunately, the reporting system has few teeth when dealing with countries that stonewall or fail to report, and the Human Rights Committee's conclusions often receive little attention (Bayefsky 2001).

In addition to the required reporting procedure, the HRC has the authority to consider state complaints that allege human rights violations by another member state (see Article 41). The Civil and Political Covenant also has an optional protocol, binding only on states that have separately ratified it, that authorizes the HRC to receive, investigate, and mediate complaints from individuals alleging that their rights under the Covenant have been violated by a participating state (Joseph, Schultz, and Castan 2000). About two-thirds of the states adhering to the Covenant have ratified this optional protocol.

Many other UN human rights treaties are implemented in roughly the same way as the Civil and Political Covenant. These include the International Convention on the Elimination of All Forms of Racial Discrimination(1966), the Convention on the Elimination of All Forms of Discrimination Against Women (1979), the Convention on the Rights of the Child (1989), and the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (1984). These human rights treaties create their own treaty bodies to monitor compliance and implementation. The proliferation of treaty bodies and reporting requirements has led to considerable overlap and inefficiency within the UN human rights system (Bayefsky 2001).

The standard UN system for implementing human rights is not very powerful. It is stronger on the promotion of human rights than on their protection through adjudication. Unlike the regional systems in Europe and the Americas, it does not have an international human rights court with powers to order states to change their practices or compensate a victim. Its tools are largely limited to consciousness-raising, persuasion, mediation, and exposure of violations to public scrutiny. 

4.3 Other United Nations Human Rights Agencies

Human Rights treaties are only one part of the UN's human rights program. In fact, the UN has several agencies and courts, independent of its human rights treaties, to address continuing human rights abuses. Three notable agencies are the High Commissioner for Human Rights (OHCHR), which serves as a full-time advocate for human rights within the UN; the Human Rights Council, which addresses gross human rights violations; and the Security Council, which has the authority to impose diplomatic and economic sanctions, sponsor peacekeeping missions, and authorize military interventions in cases of human rights emergencies.

4.3.1 The High Commissioner for Human Rights

In 1993, following recommendations included in the World Conference on Human Rights in Vienna, the United Nations General Assembly established the Office of the High Commissioner for Human Rights as part of the UN Secretariat. The OHCHR coordinates the many human rights activities within the UN, working closely with treaty bodies, such as the Human Rights Committee, and other UN agencies such as the Human Rights Council. The High-Commissioner assists in the development of new treaties and procedures, sets the agenda for human rights agencies within the UN, and provides advisory services to governments. Most importantly, the High Commissioner serves as a full-time advocate for human rights within the United Nations (Korey 1998). The OHCHR also has field offices throughout the world, including offices in Central Asia, East and Southern Africa, the Pacific, Latin America, and the Middle East. 

4.3.2 The Human Rights Council

In 2006 the longstanding UN Human Rights Commission was replaced by a new Human Rights Council. The Human Rights Commission was a 56 member committee, authorized by the UN Charter, consisting of state representatives. The stated goals of the replacement were to eliminate “double standards and politicization.” The new Council's responsibilities include “promoting universal respect for the protection of all human rights,” addressing gross human rights violations, making recommendations to the General Assembly, and “responding promptly to human rights emergencies.” The Council's other responsibilities include providing direct assistance to UN member states to help them meet their human rights responsibilities through communication, technical assistance, and capacity building.

The Council consists of 47 members, elected directly and individually by the General Assembly with membership based on equitable geographic distribution. Council members serve terms of three years, with a limitation of no more than two consecutive terms. Procedures for Council membership are aimed at keeping countries with very poor human rights records off the Commission. Members must be elected by an absolute majority of the General Assembly, requiring 96 votes in a secret ballot, rather than a simple majority of General Assembly members present. The General Assembly also acts as a check on the Council, with the ability to suspend Council members whose countries commit gross human rights violations. The Council meets at least three times per year for a total of not less than ten weeks, with the ability to hold special sessions when necessary.

An important 2008 development within the procedures of the Council is Universal Periodic Review. This is a system of scrutiny and evaluation run by the Council and its staff in which all UN member states are required once every four years to report on, receive evaluation, and have discussed in the Council their human rights practices. This requirement applies whether or not a country participates in human rights treaties.

4.3.3 The Security Council

The Security Council's mandate under Article 24 of the UN Charter is the maintenance of international peace and security. The fifteen-member body consists of 5 permanent and 10 elected members. Nine votes are needed to approve any measures. Any of the five permanent members (China, France, Russia, the United Kingdom, and the United States) can exercise their veto power to prevent a given action from succeeding. The permanent membership of five countries, with their veto power, is a clear concession to economic and military power within the Security Council. The Security Council can issue binding decisions regarding international security or peace, authorize military interventions and impose diplomatic and economic sanctions (Bailey 1994, Ramcharan 2002). In recent years the Security Council has been willing to discuss and attempt to deal with major human rights crises. After the international failure to intervene to prevent the Rwandan genocide, the Security Council and other UN bodies began to develop the idea of a “Responsibility to Protect” (see Evans 2008).

4.4 Regional Human Rights Systems

Regional arrangements supplement the UN system by promoting and protecting human rights in particular parts of the world. Three regions — Europe, the Americas, and Africa — have formulated their own declarations and conventions for the protection and enforcement of human rights. Because of their locations, regional agencies and courts have better chances of effectively investigating alleged violations promptly and securing relief for victims. Regional agencies are also likely to be more attuned to the culture and identity of the region and may accordingly have a deeper understanding of problems, circumstances, and possible reforms.

4.4.1 The European System

Beginning in the mid-1950s, the European Court of Human Rights, established under the European Convention for the Protection of Human Rights (1950) showed the world that it was possible to adjudicate and enforce human rights at the international level. Article 3 of the Statute of the Council of Europe requires member states to accept the principles of human rights and fundamental freedoms within their jurisdictions. The Council even defines its post-1989 role as that of a “human rights watchdog” for post-communist European countries (see About the Council of Europe). During its 57 year history, membership in the Council of Europe has more than doubled — currently the Council has nearly 50 member states, about 20 of which are Central or Eastern European states.

The European Convention formulates human rights norms, legally binds member states to respect these norms, and creates a system of adjudication and enforcement. The European Convention's commitment clause requires all member states to secure these fundamental rights to every person within their jurisdictions. The first section of the European Convention then sets forth the fundamental rights covered in the convention, while the second section establishes the European Court of Human Rights.

The rights set forth in the European Convention are similar to the first twenty-one articles of the Universal Declaration, covering standard civil and political rights. Social rights were treated in a separate document, the European Social Charter. The European Convention defines its rights in greater detail than the Universal Declaration. A good example of this is seen in the right to life. While the Universal Declaration simply sets forth, “[e]veryone has the right to life…,” the European Convention's formulation is far more specific, requiring a mens rea as a necessary condition for violation and defining specific exceptions to this right (see Article 2).

The European system originally had both a Commission and a Human Rights Court to ensure that member states fulfilled their human rights obligations. In 1998, the European Convention was amended to abolish the Commission, expand and reorganize the Court, and make the Court a full-time operation. Countries that ratify the European Convention agree to respect and implement a list of rights, but they also agree to the investigation, mediation, and adjudication of human rights complaints. The European Court of Human Rights, based in Strasbourg, France, is composed of one judge from each participating state in the Council of Europe. The judges, however, are appointed as independent jurists rather than as state representatives.

Citizens from the participating countries with human rights complaints who have been unable to find a remedy in their national courts may petition the European Court of Human Rights. Complaints by governments about human rights violations in another participating country are also permitted, but are rarely made. If the Court agrees to hear a complaint, it investigates and adjudicates it. Before issuing a judgment, the Court attempts to mediate the dispute. If conciliation fails, the Court will issue a judgment with supporting judicial opinions and impose a remedy. Through this process a large body of international human rights jurisprudence has developed (Jacobs and White 1996; Janis, Kay and Bradley 1995). The Court currently has a very large backlog of cases. In 2004 reforms were implemented to address this problem (see the 2004 amendment, Protocol 14)

Participating governments almost always accept the Court's judgments. Compliance occurs because governments are committed to the European Convention and to the rule of law, and because their membership in good standing in the Council of Europe would be endangered were they to defy the Court.

4.4.2 The Inter-American System

The Organization of American States (OAS) is the oldest regional organization of states. In 1948, 21 states signed the OAS Charter, establishing the regional organization and affirming their commitment to democracy, liberty, and equality before the law. Article 3 of the OAS Charter recognizes the “fundamental rights of the individual without distinction as to race, nationality, creed, or sex.” The Inter-American system has two main documents, the American Declaration of the Rights and Duties of Man and the American Convention on Human Rights; and two main treaty bodies, the Inter-American Commission on Human Rights and the Inter-American Court of Human Rights. 

Even before the UN adopted the Universal Declaration, the Organization of American States approved the American Declaration (1948). Like the Universal Declaration, the American Declaration encompasses the entire range of human rights. Additionally, the declaration includes an explicit list of duties, ranging from general duties toward society and one's children, to an individual's duty to vote, work, and pay taxes (Articles 29–38).

Despite its early beginnings, the Inter-American system of human rights progressed more slowly than its counterparts. Not until 1969 did the OAS adopt the American Convention on Human Rights, which entered into force in June of 1978. The Convention gave legal force to most of the rights established in the American Declaration with a commitment clause requiring states to adopt legislative or other measures necessary for full implementation of these rights. The Convention does not cover social rights. Those were subsequently added by the Protocol of San Salvador (1988).

The Inter-American Commission on Human Rights was established in 1959 and conducted its first investigation in 1961. The Commission is the first of two permanent bodies for promoting and protecting human rights in the Americas and consists of seven members elected by the OAS General Assembly who serve in their personal capacities.

The Commission's main functions include investigating individual complaints and preparing reports on countries with severe human rights problems. To this end the Commission is authorized to:

· Receive and investigate individual petitions regarding human rights violations

· Publish reports regarding human rights situations in member states

· Visit member states and investigate general human rights conditions or particular problem areas

· Publish studies on specific subject areas, such as indigenous rights and women's rights

· Make human rights recommendations to member states

· Submit cases to, or request advisory opinions from the Inter-American Court of Human Rights.

In 1979 the OAS adopted the Statute of the Inter-American Court of Human Rights, officially creating the Inter-American Court and defining its jurisdiction. The Court is authorized to interpret and enforce the Convention (Davidson 1997). The Court is composed of seven judges who serve a six year term as individuals rather than as government representatives. The Court's jurisdiction is limited to cases submitted to it by the Inter-American Commission on Human Rights or by the member states. The Court generally holds public hearings and delivers decisions in public sessions. 

Historically, the Commission was a more important actor than the Court in the implementation of the American Convention (Farer 1997). This seems to be changing, however, as the Court plays an increasingly active and central role.

4.4.3 The African System

The African Charter of Human and Peoples' Rights was created within the Organization of African Unity in 1981, entering into force in 1986. In 2000 the Organization of African Unity transformed itself into the African Union. The Constitutive Act, whereby this was accomplished, reaffirmed Africa's determination “to promote and protect human and peoples' rights.” As of 2010 the African Union has 50 members in good standing.

The African Charter obligates ratifying countries to recognize the rights and duties listed and to adopt legislation or measures to bring them into effect (Article 2). The Charter is divided into two parts. The first part sets forth rights and duties and the second part establishes safeguards for them. Like the American Convention on Human Rights, the African Charter sets out not only rights but also duties of individuals (Articles 27–29). These individual duties, included perhaps to counter claims that human rights promote excessive individualism, are directed to family, society, state, and the international community.

The African Charter explicitly posits group rights — the rights of peoples. Examples of such rights include the right of a group to freely dispose of its natural resources in the exclusive interest of its members (Article 21), and the right of a colonized or oppressed group to free themselves from domination (Article 20).

The Charter created an African Commission on Human and Peoples' Rights to promote and ensure the protection of human and peoples' rights in Africa (Article 30). The Commission meets twice a year and consists of eleven members of the African community who serve six year terms in their personal capacities. The functions of the Commission are the promotion of human rights, the protection of these rights, interpretation of the African Charter, and the performance of “any other tasks” requested by the AU (Article 45). The Commission is also authorized to perform studies regarding problems in the area of human rights; formulate rules addressing human rights problems; investigate alleged human rights violations; prepare reports discussing human rights abuses; and make recommendations to the AU Assembly (Articles 45–54). Furthermore, states are required to submit regular reports to the Commission on their human rights problems and efforts to address them (Article 62). 

The African Court of Human and Peoples' Rights is now in operation in Arusha, Tanzania. The first election of its eleven judges occurred in 2006. The judges serve six-year terms and are permitted to serve two terms. The Court issued its first judgment concerning admissibility in 2009. 

The African system has enormous human rights problems to address, frequently faces non-cooperation by governments, and has inadequate resources (Evans and Murray 2002). But despite these problems the African Union seems to be slowly constructing international mechanisms to promote and protect human rights in Africa.

4.4.4 Other regions

Large areas of the world lack functioning regional human rights systems (although they are, of course, covered by the worldwide UN system). No regional system exists in Asia, although the members of Association of Southeast Asian Nations (ASEAN) created in 2009 an Intergovernmental Commission on Human Rights. The Arab League has an Arab Charter of Human Rights but it has received few ratifications despite its adoption more than a decade ago. 

4.5 The International Criminal Court

After countries throw off oppressive regimes or emerge from civil war they face a period of (what we now call) transitional justice. During this period they face the question of what should be done about prosecuting and punishing political, military, and ethnic leaders who organized and carried out severe human rights violations. The International Criminal Court (ICC) is designed to prevent impunity for human rights crimes, genocide, war crimes, and crimes against humanity. The ICC was based on the models and experience of the Nuremberg Tribunal, the International Tribunal for the Former Yugoslavia, and the International Criminal Tribunal for Rwanda.

The ICC was created in 1998 when 120 States adopted the Rome Statute of the International Criminal Court setting forth the jurisdiction and functions of the Court. This treaty came into force in 2002. In the following year the member states adopted Rules of Procedure and Evidence, Elements of Crimes, an Agreement on Privileges and Immunities, and elected the Court's 18 judges (McGoldrick et al. 2004).

The ICC has a prosecutor who receives petitions, conducts investigations, and prosecutes grave international crimes (Articles 34, 42). The Prosecutor may accept referrals made by State Parties or by the UN Security Council, and may also accept information about crimes from individuals and nongovernmental organizations.

The ICC operates as a backup system to efforts at the national level to prosecute war crimes and human rights violations. Under the doctrine of complementarity, the Court's jurisdiction comes into play only when a country is unwilling or unable to make a good faith effort to prosecute and convict violators. A person alleged to have committed a crime under the ICC Statute whose country is unwilling or unable to prosecute him or her falls under the jurisdiction of the ICC if (1) the country of which the accused is a citizen is a party to the Statute, or has authorized the jurisdiction of the court in the matter; (2) the country in whose territory the accused allegedly committed the crime is a party to the Statute, or has authorized the jurisdiction of the court in the matter, or (3) the crime the accused allegedly committed is referred to the Court by the Security Council. 

The Court's jurisdiction is limited to “the most serious crimes of concern to the international community as a whole” (Rome Statute, Article 1). The Statute identifies four crimes over which the ICC may exercise jurisdiction: (1) genocide; (2) crimes against humanity; (3) war crimes; and (4) the crime of aggression against another state. The ICC may not, however, exercise jurisdiction over crimes of aggression until success has been achieved in defining this crime (Article 5.2).

As of 2010, 111 countries have ratified the ICC. Prominent countries that have not joined include China, India, Russia and the USA. No Middle Eastern country except Jordan has ratified.

4.6 Promotion of Human Rights by States

Perhaps the most important role that states play in international human rights law is in defining and establishing that law by creating and ratifying human rights treaties. Treaties are generally authored by committees of state representatives, and they are ratified by executive and legislative consent at the national level. Once a treaty is established, states help give it life by creating domestic legislation to implement it, conforming their conduct to its norms, and using it as a standard for domestic and international evaluation and criticism.

Article 56 of the UN Charter obligates member states to take “joint and separate action” to promote observance of human rights and fundamental freedoms for all. Within a country, means of promoting international human rights include incorporating international norms into a state's constitution and criminal law; creating limits on federalism; and, promoting human rights through propaganda and education. Perhaps the most basic method is enforcement through law at the national level. For example, to comply with the Genocide Convention a country must make genocide a crime within its own legal system. Much international law is obeyed because its norms have been incorporated into the legal systems of countries (Hathaway 2005). Since the end of the Cold War, numerous states have formulated new or revised constitutions that include human rights. A sampling of these states includes Romania (1991), Slovenia (1991), Congo (1992), Lithuania (1992), Albania (1993), Russian Federation (1993), Moldova (1994), Tunisia (1995), Cameroon (1996), and Poland (1997) (See Alston 1999.)

A recent example of the incorporation in domestic law of international norms is found in the United Kingdom's Human Rights Act of 1998. The Act makes the norms of the European Convention part of the domestic law of the UK. Under this Act, a resident of the UK can bring a human rights claim in British courts under this Act instead of having to go to the European Court of Human Rights in Strasbourg, France.

Another mechanism for state promotion of human rights is the creation of national human rights commissions. Their functions include educating people on human rights, promoting human rights, and advising local governments about human rights (Ramcharan 2005). Representatives of state commissions are permitted to participate in annual United Nations human rights sessions, enabling a state's human rights problems or successes to receive attention at the international level (Ramcharan 2005). Countries with national human rights commissions include Australia, Canada, Fiji, India, Ireland, Mexico, Nepal, the Philippines, and Uganda, to name a few.

States often take actions, unilaterally or together with other states, intended to promote and protect human rights in other countries. For example, in the late 1990s Australia led the military effort to restore peace and respect for human rights in East Timor. A new crisis erupted in 2006 and Australia, Portugal, New Zealand, and Malaysia again sent troops to suppress the violence. States use diplomacy, publishing reports and statements, conditioning access to trade or aid on human rights improvements, economic sanctions, and military intervention to promote human rights in other countries.

Humanitarian intervention is the use of force by one state to prevent or stop gross human rights violations and other humanitarian disasters in another state (Teson 2005). Military intervention, even when it has humanitarian purposes, conflicts with the idea of non-intervention—a cornerstone of international law. The principle of non-intervention discourages the use of force against the political and territorial sovereignty of states, and in doing so promotes international peace and security. Perhaps humanitarian intervention, like self-defense, is an exception to the principle of non-intervention.

There is always the risk of a state pursuing its own foreign policy goals under the guise of “humanitarian intervention.” War can be rationalized by calling it “humanitarian intervention” and emphasizing high-minded motives. This possibility was seriously debated with regard to the United States' intervention in Iraq (see Human Rights Watch: The War in Iraq: Not a Humanitarian Intervention; see also Teson 2005).

Still, there are situations in which military intervention is the only possible means of ending a consistent pattern of gross human rights violations. Humanitarian intervention relies on the principle that sovereign nations have an obligation to respect fundamental human rights. When state officials perpetrate human rights crimes and the government fails to bring them to justice, the responsibility of the international community is triggered. International organizations have been widely criticized for failing to intervene early and decisively during the genocide in Rwanda.

Efforts by states help add real power to the international human rights system. The countries of Western Europe along with Canada and Australia have been the historic pillars of the human rights establishment. (Perhaps the United States should be added to this list, but its record of compliance with and support for human rights is very mixed.) These countries have lent their considerable power and influence to the system, keeping it going during hard times and helping it expand and flourish in better times. Although these countries all have human rights problems of their own, and have not always risen to the challenge of human rights emergencies, they have sometimes provided military and peacekeeping forces at considerable cost to themselves in money and lives. They have often worked closely with the Security Council in these efforts. They do not, however, have a standing legal commitment to do this, except their commitment under the UN Charter to support the actions of the Security Council.

4.7 Nongovernmental Organizations

Nongovernmental organizations such as Human Rights Watch and Doctors without Borders are extremely active at the international level in the areas of human rights, war crimes, and humanitarian aid. Nongovernmental organizations (NGOs) allow for collaborations between local and global efforts for human rights by “translating complex international issues into activities to be undertaken by concerned citizens in their own community” (Durham 2004). The functions of international NGOs include investigating complaints, advocacy with governments and international governmental organizations, and policy making. Local activities include fundraising, lobbying, and general education (Durham 2004).

Although they do not have the authority to implement or enforce international law, NGOs have several advantages over state organizations in the human rights system. Much of their work includes information processing and fact finding, in which NGOs educate people about their human rights and gather information regarding human rights abuses in violating countries (Claude & Weston 1992, Durham 2004). In this process NGOs have the benefit of access to local people and organizations and are often able to get direct and indirect access to critical information about current human rights violations (Durham 2004). Once they gather information, NGOs can design campaigns to educate the international community about these abuses.

A key function of NGOs is advocacy — urging support for human rights and attempting to influence governments or international groups with regard to particular human rights violations. Advocacy involves education, persuasion, and the public shaming of violators (Claude & Weston 1992). Representatives of NGOs are seen everywhere in the international human rights system. Many international human rights NGOs attend and often participate in the meetings of UN human rights bodies (Claude & Weston 1992). They provide information about human rights situations through their reports and testimony. They shape the agendas, policies, and treaties of the UN through participation and lobbying (Korey 1998). Notable examples include NGO involvement in the development of the Universal Declaration of Human Rights and the UN Declaration on Torture and Other Cruel, Inhuman or Degrading Treatment (Claude & Weston 1992).

NGOs with affiliates around the world include Amnesty International, Human Rights Watch, the International Commission of Jurists, the International Federation of Human Rights, Minority Group Rights, Doctors without Borders, and Oxfam. Besides these high profile NGOs there are thousands of local and national organizations working on human rights issues. For a comprehensive list of such organizations see Non-governmental Organizations Research Guide.
4.8 The Future of Human Rights Law

A person who has read the foregoing account of human rights law may wonder whether all the work that has gone into its creation and implementation has made any difference. If so much international human rights law exists, why is the world such a mess?

A simple answer with much truth in it is that the world's human rights problems are large and deeply entrenched, and that human rights law and organizations are, by comparison, not very strong — particularly within the United Nations. Some of the countries that have the worst human rights records do not participate in the UN human rights system, and many others participate in a formal and hypocritical way.

Regional systems, particularly in Europe and the Americas, do somewhat better. They have their own human rights courts, are more powerful, and enjoy more serious and sincere participation by many (but not all) of their members.

The first 50 years of the human rights movement were handicapped by the Cold War. With that handicap removed, the 1990s were a period of growth and improvement in human rights law and institutions. The period since 2001 has seen a preoccupation with terrorism that has taken much attention and energy away from other human rights problems.

Success in promoting human rights requires hard-to-achieve success in other areas including building more capable, responsive, efficient, and non-corrupt governments, dealing with failed states, increasing economic productivity (to pay for the protections and services that human rights require), improving the power and status of women, improving education, and managing international tensions and conflicts. Realizing human rights worldwide is a project for centuries, not decades. This is not to say, however, that progress cannot proceed at a faster pace than it currently does.

Still, there are some grounds for optimism. Human rights are more widely accepted than they have ever been. They have become part of the currency of international relations, and most countries participate in the human rights system. Treaty arrangements help encourage and pressure countries to deal with their human rights problems. The human rights project continues and has not failed.
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Part One: The Political Philosophy of John Locke
In his works "A Letter Concerning Toleration" (1689) and "The Second Treatise On Civil Government" (1690), philosopher John Locke created what would become the philosophical source for the founding principles of the United States. In what follows, I will summarize the central arguments presented in the Letter, followed by the arguments presented in the Treatise. Following the summaries, I will demonstrate the influence that these works had on the thinking of the founding fathers and the political documents they created.

Although not strictly a political work, "A Letter Concerning Toleration" presents a view of the means of understanding moral truths that has strong political implications. For although its specific focus is the separation of church and state, in essence it deals with a much wider issue, which is that it is impossible for the state to compel moral behavior. Thus, when more broadly applied, it provides a philosophic foundation for free speech and for the freedom of action that follows from free thought.

In the letter, Locke maintains that there must be an absolute separation between the church and the state, that "the whole jurisdiction of the magistrate reaches only to … civil concernments," so that "neither can nor ought [it] in any manner to be extended to the salvation of souls." The power of the government "consists only in outward force; but true and saying religion consists in the inward persuasion of the mind… And such is the nature of the understanding, that it cannot be compelled to the belief of anything by outward force. Confiscation of estate, imprisonment, torments, nothing of that nature can have any such efficacy as to make men change the inward judgment that they have framed of things… It is only light and evidence that can work a change in men's opinions…" In other words, a human understanding of truth requires a volitional relationship between an individual mind and reality; which requires political freedom. Locke's argument for the separation between church and state is in essence an argument for the separation between government force and mind.

Further, since this relationship only exists between an individual mind and reality, political leaders are in no superior position to grasp the truth than any other men are, and therefore have no right to even attempt to force their opinions on others. "For there being but one truth… what hope is there that more men would be led into it if they had no rule but the religion of the court and were put under the necessity to quit the light of their own reason, and oppose the dictates of their own consciences, and blindly to resign themselves up to the will of their governors and to the religion which either ignorance, ambition, or superstition had chanced to establish in the countries where they were born?" Again, the precondition of thought, and thus truth, is freedom.

Finally, Locke maintains that there must be a separation between church and state since the state exists not to enforce public morality, but to protect man's rights from being violated by other men. "Covetousness, uncharitableness, idleness, and many other things are sins by the consent of men, which yet no man ever said were to be punished by the magistrate. The reason is because they are not prejudicial to other men's rights, nor do they break the public peace of societies… the business of laws is not to provide for the truth of opinions, but for the safety and security of the commonwealth and of every particular man's goods and person…"

A year after publishing "A Letter Concerning Toleration," Locke published "The Second Treatise On Civil Government." Below is my summary of the essential ideas of that work.

Political power entails the right to make laws backed by the threat of force. There is no way to prove that one has a right to hold political power by reference to one's ancestry. Since forming a government on such a basis leads to rule by brute force, and consequently, to civil disorder, another way must be found to choose political leaders, one derived from an understanding of men's relationships to each other before the existence of government, i.e., of men's relationships to each other in a state of nature.

In a state of nature, each man, as the possessor of reason and free will, is cognitively independent and equal, and so, by implication, politically independent and equal. According to Locke, "being furnished with like faculties, sharing all in one community of Nature, there cannot be supposed any such subordination among us that may authorize us to destroy one another." Thus, "the fundamental law of Nature" is what Locke calls the law of reason, i.e., the law that men must deal with each other through the use of persuasion (reason), as opposed to coercion, so that "all, as much as may be, should be preserved." In summary, Locke's conception of the state of nature implies a law of nature, which is that "no one ought to harm another in his life, heath, liberty or possessions." Natural law, then, implies natural rights to life, liberty and property.

Thus, according to Locke, the basis of the equality, independence, and ultimately, the freedom that exists between all individual men is their mutual possession of reason. As an example of this principle, he notes that children do not possess the freedoms possessed by adults until they have reached the age whereby their reason has developed: "Thus we are born free as we are born rational; not that we actually have the exercise of either: age that brings one, brings the other with it too." Accordingly, the restrictions of freedom which parents place upon their children are only present to the degree to which the children are unable yet to fully exercise their rational faculties, and as the children mature, the domain of their freedom is progressively enlarged, until they are equal in their freedoms to their parents.

It must be noted that although the foregoing provides a secular or "natural" defense of rights, the ultimate defense of rights, according to Locke, is religious: that since men are "all the workmanship of one omnipotent and infinitely wise Maker… they are His property, whose workmanship they are made to last during His, not one another's pleasure."

A corollary of the natural law is the right to private property. This right is rooted in Locke's premise that "god, who hath given the world to men in common, hath also given them reason to make use of it to the best advantage of life and convenience." Yet "though all the fruits it naturally produces and beasts it feeds, belong to mankind in common… there must of necessity be a means to appropriate them some way or other before they can be of any use, or at all beneficial, to any particular men." How is this appropriation justified?

Though the earth and all inferior creatures be common to all men, yet every man has a "property" in his own "person." This nobody has any right to but himself. The "labor" of his body and the "work" of his hands, we may say, are properly his. Whatsoever, then, he removes out of the state that Nature hath provided and left it in, he hath mixed his labor with it, and joined to it something that is his own, and thereby makes it his property. It being by him removed from the common state nature placed it in, it hath by this labor something annexed to it that excludes the common right of other men. For this "labor" being the unquestionable property of the laborer, no man but he can have a right to what that is once joined to… "

Property belongs to those who, by their labor, bring such property into being, since "God gave the world… to the use of the industrious and rational (and labor was to be his title to it); not to the fancy or covetousness of the quarrelsome and contentious." Locke further maintains that the legal possession of this property is a precondition of freedom: "till they are allowed their due property… men under any government are not in the state of free men, but are direct slaves under the force of war." Yet, according to Locke, this right to the possession of that which one has mixed one's labor with is not unlimited. Rather, it is limited to "as much as any one can make use of to any advantage of life before it spoils, so much he may by his labor fix a property in. Whatever is beyond this is more than his share, and belongs to others. Nothing was made by God for man to spoil or destroy."

In contrast to the state of nature, is what Locke calls "the state of war," which results whenever someone chooses to disobey the law of nature: "he who attempts to get another man into his absolute power [i.e., deals with another by means of force] does thereby put himself into a state of war with him." The state of war directly or indirectly threatens the very lives of those on whom it is imposed, because "he that in the state of Nature would take away the freedom that belongs to anyone in that state must necessarily be supposed to have a design to everything else [i.e., all that is valuable to the other person, up to and including the other person's life], that freedom being the foundation of all the rest." Since "to be free from such force is the only security of my preservation," "it is reasonable and just I should have a right to destroy that which threatens me with destruction… for the same reason that he [I] may kill a wolf or a lion, because they are not under the ties of the common law of reason, have no other rule but that of force and violence." Thus, self-defense is a corollary of the natural law that "men, being once born, have a right to their preservation."

The right to self-defense, however, is actually an application of a wider right of punishment, which right belongs equally to all those who obey the law of nature. "In transgressing the law of Nature, the offender declares himself to live by another rule than that of reason and common equity, which is the measure God has set to the actions of men for their mutual security, and so he becomes dangerous to mankind; the tie which is to secure them from injury and violence being slighted and broken by him, which being a trespass against the whole species, and the peace and security of it, provided for by the law of nature, any man… may restrain, or where necessary destroy things noxious to them…" It is based on the above principle that the magistrate gains the right to punish criminal offenses; however, "the municipal laws of countries… are only so far right as they are founded on the law of Nature, by which they are to be regulated and interpreted."
Men leave the state of nature and establish a civil society when they voluntarily give their natural right to self defense to a common public authority. They do this in order to acquire mutual protection of their "lives, liberties, and estates" from those who in a state of nature would be of danger to them, by means of placing the retaliatory use of physical force in under "established, settled, known law," interpreted by an "indifferent judge," with the "power to support the sentence when right."

Thus underlying the laws of the government are the powers granted to individuals in the state of nature by the law of nature, transferred by their common consent to a government authority. "The obligations of the law of Nature cease not in society, but only in many cases are drawn closer, and have by human laws, known penalties annexed to them to enforce their obligation." Locke maintains that the proper function of law is to create, rather than restrict, personal freedom, that the law of a government is not an instrument to restrain the freedom of a rational being, but is a framework required to preserve and enlarge it. For "where there is no law, there is no freedom. For liberty is to be free from restraint and violence from others, which cannot be where there is no law." In other words, law, in Locke's view, exists only to stop the deeds of those who would transgress on another's freedom, for the purpose of preserving that freedom. Such laws are not arbitrary, since "nobody can transfer to another [i.e., the government] more power than he has in himself."

Such a government is legitimate, because its powers derive from its citizens, who give their consent to its formation. By "agreeing with other men, to join and unite into a community for their comfortable, safe, and peaceable living, one amongst another, in a secure enjoyment of their properties, and a greater security against any that are not of it," such men have given their "express consent" to the government of such a community. In addition, any man who is born within a particular government and accepts the protection provided by it, thereby gives a "tacit consent" as to the legitimacy of that government.

In Locke's conception, a proper government exercises three distinct and separate powers, the "legislative, executive, and federative power of the commonwealth."

The first power of government to be established is "the legislative power," which "is that which has a right to direct how the force of the commonwealth shall be employed for preserving the community and the members of it." There are several conditions by which it maintains its legitimacy. First, those exercising the legislative power are chosen and appointed by the citizens. Second, they govern by "declared and received laws [i.e., the "rule of law"], and not by extemporary dictates." Third, these laws are only interpreted by "known authorized judges." Forth, it "cannot take from any man any part of his property [i.e., collect taxes] without his own consent" [i.e., "taxation without representation"], since "the preservation of property" is " the end of government." And finally, it "cannot transfer the power of making laws to any other hands, for it being but a delegated power from the people, they who have it cannot pass it over to others."

Once the legislative force creates laws, there arises the need of an executive power "which should see to the execution of the laws." "For the legislators not being able to foresee and provide by laws for all that may be useful to the community… till the legislative can conveniently be assembled to provide for it… the good of society requires that several things should be left to the discretion of him that has the executive power."

The third power of government, the federative, arises from the fact that, although in relation to one another the members of the commonwealth "are governed by the laws the society, yet… the whole community is one body in the state of Nature in respect of all other states or persons out of its community," i.e., "all commonwealths are in the state of Nature one with another." Out of this consideration, the power of the federative branch, "which one may call natural, because it is that which answers to the power every man naturally had before he entered into society… contains the power of war and peace, leagues and alliances, and all the transactions with all persons and communities without the commonwealth."

The last major topic treated by Locke in the Second Treatise is the right of the citizens to revolt against tyrannies, i.e., governments wherein "the governor… makes not the law, but his will, the rule, and his commands and actions are not directed to the preservation of the properties of his people, but the satisfaction of his own ambition, revenge, covetousness, or any other irregular passion." Such a ruler "ceases in that to be a magistrate, and acting without authority may be opposed, as any other man who by force invades the right of another." Thus "it is plain that shaking off a power which force, and not right, hath set over any one, thought it hath the name of rebellion, yet is no offence before God." "Prince's… owe subjection to the laws of God and Nature," so that "the use of force without authority [i.e., the authority deriving from the law of nature] always puts him that uses it into a state of war as the aggressor, and renders him liable to be treated accordingly." "… By this breach of trust they forfeit the power the people had put into their hands for quite contrary ends, and it devolves to the people, who have a right to resume their original liberty, and by the establishment of a new legislative… provide for their own safety and security, which is the end for which they are in society." In short, the people "are absolved from obedience when illegal attempts are made upon their liberties or properties" because "self-defense is a part of the law of Nature." 

Part Two: The Influence Of The Political Philosophy Of John Locke On The Founding Fathers And The Political Documents They Created
In considering the influence of Locke's thought on the founding fathers, I will focus my attention on the ideas of George Mason and Thomas Jefferson as the intellectual sources of the Declaration of Independence, and James Madison, Thomas Jefferson, and John Adams as among the creators and defenders of the ideas underlying the Constitution and the Bill of Rights.

As the author of the document that states the fundamental values for the attainment of which the United States of America was created, Thomas Jefferson is the most fundamental source of American political ideology. It is therefore significant that Jefferson considered Locke (along with Bacon and Newton) to be one of "the three greatest men that have ever lived, without any exception, and as having laid the foundation of those superstructures which have been raised in the Physical and Moral sciences." It is also significant that Jefferson declared that the Second Treatise, along with Sidney's "Discourses on Government," provides the "general principles of liberty and the rights of man, in nature and in society… approved by our fellow citizens of… the United States."

Jefferson's advocacy of Locke's ideas is evident both in the Declaration, and in his position paper addressed to the Assembly Of Virginia, written two years earlier, "A Summary View Of The Rights Of British America." In this latter document, Jefferson, in Lockean style, describes Americans as "a free people claiming their rights, as derived from the laws of nature, and not as the gift of their chief magistrate," and asserts that the ancestors of current Americans "possessed a right which nature has given to all men, of departing from the country in which chance, not choice, has placed them, of going in quest of new habitations, and of there establish new societies."

As Locke maintains property as a natural right, so by extension does Jefferson maintain the "the exercise of a free trade with all parts of the world, possessed by the American colonists, as of natural right." As Locke maintains that the powers exercised by the government are delegated to it by the citizens, so Jefferson refers to legislative bodies "to whom the people have delegated the powers of legislation… but when they are dissolved by the lopping off one or more of their branches, the power reverts to the people… " Like Locke, Jefferson maintains that the initiation of force is incompatible with natural rights, that "force cannot give right."

The second paragraph of Declaration of Independence is by far the most philosophically significant of all of American's founding documents. And what it consists of, by and large, is a condensation of the opening of "The Virginia Declaration of Rights," written one month earlier by George Mason, which is itself a condensation of nearly all of the major points of the Second Treatise. As a condensation of a condensation, made by the best writer from among the founding fathers, the wording of the Declaration is eloquent and concise in its statement of Locke's ideas. Just as Locke maintains that in the state of nature all men are enjoy a freedom and equality, and Mason maintains that "all men are by nature equally free and independent," Jefferson, having earlier made reference to "the laws of nature," maintains that "all men are created equal." Just as Locke locates the foundation of rights in god, so Jefferson maintains that men "are endowed by their creator with certain inalienable rights." Just as Locke sees the fundamental natural rights as consisting of life, liberty and property, and Mason "life," "liberty" and "the means of acquiring and possessing property, and pursuing and obtaining happiness and safety," so Jefferson similarly lists the rights to "life, liberty, and the pursuit of happiness." While Locke says that rights belong to individual men and thus precede government, and Mason "that all power is vested in, and consequently derived from, the people; that magistrates are their trustees and servants, and at all times amenable to them," Jefferson says that "to secure these rights, governments are instituted among men, deriving their just power from the consent of the governed." Finally, while Locke writes of the right of citizens to revolt against repressive governments, and Mason that "whenever any government shall be found inadequate or contrary to these purposes, a majority for the community hath an indubitable, unalienable, and indefeasible right to reform, alter or abolish it," Jefferson writes that "whenever any form of government becomes destructive of these ends, it is the right of the people to alter or abolish it and to institute new government." Just as Locke maintains that need for revolt becomes evident when "a long train of abuses, prevarication's, and artifices, all tending the same way, make the design visible to the people," Jefferson's likewise maintains that the need for revolt becomes evident when "when a long train of abuses and usurpation's, pursuing invariably the same object, evinces a design to reduce them under absolute despotism."

Of course, after the Declaration of Independence, America's most important founding document is the Constitution. And since the Constitution provides a bridge between the principles of political philosophy and the principles of law, Locke's influence also pervades it, though less directly. Developing Locke's arguments in general, and his argument for private property in particular, James Madison, the primary architect of the constitution, wrote that the major purpose of government is "the protection of different and unequal faculties of acquiring property." Speaking at another time of property in its extended sense, what Locke called "that property which men have in their persons as well as goods," Madison wrote that government "is instituted to protect property of every sort: as well that which lies in the various rights of individuals, as that which the term particularly expresses."

According to writer Walter Berns, "Locke was in fact the first to delineate the elements of what we know as the separation of powers, probably the most formal of constitutional forms." Not surprisingly, the system of checks and balances and the separation of powers written into the constitution were ultimately designed, according to John Adams, to achieve the Lockian goal of protecting the "life, liberty, and property" of the citizens.

Reducing the tenure in office by means of frequent elections was necessary, according to James Mason, because "all power was originally lodged in, and consequently is derived from, the people." Thus public officials must be made to frequently depend on the "body of the people… for their approbation or dissent." The founding fathers' recognition of the necessity of the separation of church and state and the right to freedom of speech as expressed in Article 1 of the Bill of Rights was derived from the arguments Locke presented in his "Letter on Toleration." This is clear when one examines the arguments presented in James Madison's "A Memorial and Remonstrance on the Religious Rights of Man," and Jefferson's "Act for Establishing Religious Freedom" (1779) and "Notes on the State of Virginia," (1787). For example, Madison argues that religious choices "can be directed only by reason and conviction, not by force or violence." In the Notes, Jefferson maintains, like Locke, that the sphere of the magistrate extends only to "civil concernments": "The legitimate powers of government extend to such acts only as are injurious to others. But it does me no injury for my neighbor to say there are twenty gods, or no god. It neither picks my pocket nor breaks my leg." In the Act, Jefferson argues for religious freedom, but is also quick to perceive and apply the implications of Locke's argument for the freedom of speech generally: "… truth is great and will prevail if left to herself; that she is the proper and sufficient antagonist to error, and has nothing to fear from the conflict unless by human interposition disarmed of her natural weapons, free argument and debate; errors ceasing to be dangerous when it is permitted freely to contradict them." Like Locke, he sees that the government officials are no less fallible, and therefore no more qualified to force their opinions on others, than are private citizens: "Galileo was sent to the inquisition for affirming that the earth was a sphere: the government had declared it to be as flat as a trencher, and Galileo was obliged to abjure his error. This error however at length prevailed, the earth became a globe…"

As all of the above should make abundantly clear, John Locke was the intellectual founding father of the United States of America, without whose ideas there would have been neither a revolution, nor a revolutionary ideology of political freedom to implement at that revolution's conclusion. It is fundamentally to him that America, and the world, should owe its gratitude for such political and economic freedom as has existed in the past few centuries, as well as for the ideas, art, and material prosperity that that freedom has made possible.
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Hindus and Human Rights
religionhumanrights.com/Religion/Hindu/hindu.fhr.htm
Robert Traer*
Hindu scholar Mark Juergensmeyer begins an essay on "Dharma and the Rights of Untouchables" with the statement: "If by 'human rights' one means minority rights, then Hindu society can be said to have a human rights tradition, for it has always had a way of incorporating the poor and socially ostracized into the social whole."1 The caste system can be understood as a reflection of dharma or "the moral order" in Hindu society, which at its best maintains "reciprocal relationships of mutual economic and social benefit. Each group respects the rights and dignity of the others."2 Of course, as Juergensmeyer acknowledges, the reality has very often been otherwise. 

On the other hand, Kana Mitra argues that traditional codes of conduct in the Hindu tradition are on their face contrary to human rights. Manu's Dharma Sutra, which is considered authoritative in this regard, relates all rights to duties specified by caste, age, and sex. Traditional rights then are privileges of status and position. However, for twenty-five hundred years there have been rebellions within the Hindu tradition against its hierarchical order, and today many Hindus believe Manu's code needs revision.

Manu uses the Sanskrit word adhikara to describe the notion of a just claim or right; however, only Brahmans have such rights. Thus, deriving a notion of human rights within the Hindu tradition requires turning to the general concept of duty, or dharma, which is central to the Dharma Sutras. Mitra writes: "Dharma implies justice and propriety as does the word 'right' of the U.N. Declaration, although the connotation of a 'just claim' is not explicitly present."3

The revolts against traditional Hinduism reinterpret dharma. For instance, some bhakti groups assert:

All humans are equal as God's creation but are not the same; therefore, all should give and receive according to their own nature. These groups uphold the idea of following one's own nature (svadharma) as advocated in the Bhagavad-Gita.4

The various vedanta groups within Hindu orthodoxy also hold that one should follow one's own nature to realize perennial truth. Mitra argues, "They uphold human rights on the basis of all human beings having the same essence."5 Humans may be potentially divine, but may not have realized this potentiality. Thus, while asserting essential nonduality, most vedanta schools also embrace Manu's rules of conduct for life in this world.6

In addition to these ancient reinterpretations of Hindu tradition, Western notions of individual rights have entered Indian society, initially through British law and education. There have been many efforts to combine modern notions of rights with Hindu notions of rights and duties. Rammohan Roy, founder of the Brahmo Samaj movement, advocated equality for all persons regardless of caste or sex, on the basis that all humans are God's creatures. Vivekananda, leader of the Ramakrishna movement, supported equality on the basis of vedanta thought and thus did not, like Roy, reject Manu. "Rabindranath Tagore is another influential name in the human-rights movement."7
Most of those who led the independence movement in India sought some accommodation between Western notions of individual rights and the Hindu tradition of duty and caste. The Indian Constitution, largely drafted by B. R. Ambedkar, who was an untouchable, abolished untouchability and affirmed individual civil and political rights. Legislation was even passed to reserve places in government and schools for untouchables. The caste system itself, however, was left intact.

John Carmen notes that the Indian Constitution guarantees more rights than the American Bill of Rights. The preamble speaks of securing "the dignity of the individual" and sections which follow it include: "Right to Equality," "Right to Freedom," Right against Exploitation," "Right to Freedom of Religion," "Cultural and Educational Rights," "Right to Property," and "Right to Constitutional Remedies."8 Clearly, many of these rights directly challenge the system of unequal privileges that is fundamental to the Hindu tradition of caste.

Carmen argues that although the Indian Constitution contains an impressive list of fundamental rights, "it does not ground them in anything, whether in individual human nature, the requirements of human community, or the creative intention of God."9 In short, "the constitution does not recognize the fundamental dharma affirmed by the Hindu tradition and sets no spiritual obligation for the state itself or for the people."10

In the face of persisting untouchability in India despite these efforts to eradicate it, reformers who turn again to the notion of dharma

have found in the ancient Indian concept the basis for ideas that are quite similar to those of socially sensitive Westerners, and yet are rooted in the Indian religious tradition. In short, they have discovered dharmic reforms appropriate to the modern world.11

For example, members of the Arya Samaj movement have argued that the original Vedic teachings are casteless and thus have fashioned "a notion of dharma based on universal, rather than caste-specific, obligations to social values."12

Mitra writes that "Mahatma Gandhi is the epitome of the human-rights movement within traditional Hinduism," for his "fight for the rights of the untouchables was based on his ideas of human rights."13 Gandhi considered himself an orthodox Hindu. He believed that whether God is understood in theistic or nontheistic terms, Hindu theology could not be used to justify the unequal treatment of human beings. As Mitra affirms: "Theistic Hinduism upholds human equality on the basis that all are God's creatures. Nontheistic Hinduism emphasizes the identity of the essence of all humans."14
Gandhi included untouchables in his ashrams and movement. Yet, he accepted Manu's idea that rights and duties, one's dharma, are to be understood in terms of svadharma, one's natural situation in life. Mitra writes:

The idea of svadharma, if not understood as a rigid code or law, can be a contribution in the field of human rights in its suggestion that differences be taken seriously. Manu offers suggestions in taking it in a nonrigid way. Dharma, he says, is what "is followed by those learned of the Vedas and what is approved by the conscience of the virtuous who are exempt from hatred and inordinate affection." Tradition, conscience, and reason must all be consulted to determine the rights and duties of humans. Rights and duties of different people in different situations are different, but each human being deserves and should have equal consideration and concern.15

Gandhi was not advocating "individual rights" in the Western sense, but rather dharma: "an ethic of community, responsibility and loyalty."16

Gandhi's emphasis on tradition and duty are clear. When asked what he thought of the proposed Universal Declaration of Human Rights, he replied:

I learnt from my illiterate but wise mother that all rights to be deserved and preserved came from duty well done. Thus, the very right to live accrues to us only when we do the duty of citizenship of the world. From this one fundamental statement, perhaps it is easy enough to define the duties of Man and of Woman and correlate every right to some corresponding duty to be first performed.17

His position, as always, was rooted in religious commitment rather than political expediency.

However, he did speak of learning "to stand up for human dignity and rights," and even affirmed that everyone "has an equal right to the necessaries of life. . .."18 Therefore, we might say that Gandhi affirmed human rights in the context of his Hindu tradition:

If we all discharge our duties, rights will not be far to seek. If leaving duties unperformed, we run after rights, they will escape us like a will o' the wisp. . .. The same teaching has been embodied by Krishna in the immortal words: "Action alone is thine. Leave thou the fruit severely alone." Action is duty, fruit is the right.19

While others have turned to the Bible or to the Qur'an to find justification for human rights, Gandhi turned within his own Hindu tradition to the sacred text of the Bhagavad-Gita.

Gandhi's legacy includes a multitude of movements for social change within India that emphasized swaraj or self-rule. "The Indian human rights movement grew out of this tradition of autonomous social organization and is linked to other social movements, many also of Gandhian inspiration, both through shared personnel and because the victims of human rights violations are often activists in those movements."20 Barnett concludes that, given the caste tradition and all the problems of Indian society, any success of human rights protection in India "is a strong argument for the potential universality of the movement."21

R. C. Pandeya, too, stresses that for the Indian all rights are derived from duties, and thus he suggests that the first principle of human rights is buried in Article 29 of the Universal Declaration of Human Rights: "Everyone has duties to the community in which alone the free and full development of his personality is possible."22

In Hindu philosophy this notion of duty follows from the nature of man and may be articulated in two ways:

Negatively formulated, it will state that a man ought not to act in such a way as to obscure his true nature. In other words his duty would consist in withdrawing or refraining from all such acts as were likely to obscure any aspect of the totality of his being. The same idea formulated in positive terms would amount to saying that man ought to act in order to fulfill his total nature. In this alternative formulation his duty would consist in a complete knowledge of self.23

These two different emphases in the formulation of duty lead to a fork in the road in Indian philosophy: the path of renunciation, represented by Buddhism, and the path of realization of being as being, as represented by vedanta.

Pandeya argues that both of these paths are reflected in the Universal Declaration of Human Rights:

The Declaration, with its emphasis on freedom and equality of men and the consequent denunciation of distinctions contrary to the basic spirit of equality and freedom, represents a highly balanced blending of the two paths mentioned above. This is a philosophical tribute to the thoughtfulness and wisdom of the framers of the Declaration.24

The Declaration "reaches almost to the combined goal of Buddhism and Vedanta," he claims, but because of constraints in the modern world the Universal Declaration fails to specify the duties that generate human rights.25

The danger of this approach is that traditional Hindu notions of duty include justifications for violence. Gandhi read the Bhagavad Gita from the epic Mahabharata as an allegory, but literally it calls members of the warrior (ksatriya) caste to do their duty by fighting on the battlefield. They are to leave the consequences of their killing to God. Moreover, the Gita makes violence easier by affirming that the soul cannot be killed: "he who slays, slays not; he who is slain, is not slain."26
Today, advocates of Hindu nationalism readily justify violence in the name of their religious and cultural traditions. The Hindu Rashtriya Swayamsevak Sangh (National Patriotism Organization) destroyed a mosque in Avodhya in 1992, and this precipitated violence throughout India between Hindus and Muslims. The RSS, as it is generally known, claimed the right to destroy the mosque because the site was originally a place sacred to the god Rama, although there is no historical evidence to substantiate this claim. More recently Hindu nationalists have attacked Christians and Muslims in their effort to create a purified "Hindustan" (Hindu society).

Clearly, modern concepts of human rights are a reflection of Western influence and interfere with traditional notions of dharma.27 Yet, some Hindu reformers seek to interpret dharma in ways that support the notion of human rights. This is not easily done. Perhaps this is why the Indian constitution sets forth the major human rights affirmed in the Universal Declaration without providing any philosophical foundation for them. Nonetheless, at the time of India's independence "most educated Hindus not only accepted these fundamental rights but insisted that they expressed age-old Hindu principles."28

*Revised material from Faith in Human Rights: Support in Religious Traditions for a Global Struggle (Washington, DC: Georgetown University Press, 1991).
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Does God Believe in Human Rights?: Essays on Religion and Human Rights by Nazila Ghanea, Alan Stephens, and Raphael Walden (Studies in Religion, Secular Beliefs and Human Rights: Martinus Nijhoff Publishers / Brill Academic) 

Where can religions find sources of legitimacy for human rights? How do, and how should, religious leaders and communities respond to human rights as defined in modern International Law? When religious precepts contradict human rights standards - for example in relation to freedom of expression or in relation to punishments - which should trump the other, and why? Can human rights and religious teachings be interpreted in a manner which brings reconciliation closer? Do the modern concept and system of human rights undermine the very vision of society that religions aim to impart? Is a reference to God in the discussion of human rights misplaced? Do human fallibilities with respect to interpretation, judicial reasoning and the understanding of human oneness and dignity provide the key to the undeniable and sometimes devastating conflicts that have arisen between, and within, religions and the human rights movement? 

In this volume, academics and lawyers tackle these most difficult questions head-on, with candour and creativity, and the collection is rendered unique by the further contributions of a remarkable range of other professionals, including senior religious leaders and representatives, journalists, diplomats and civil servants, both national and international. Most notably, the contributors do not shy away from the boldest question of all - summed up in the book's title. 

The thoroughly edited and revised papers which make up this collection were originally prepared for a ground-breaking conference organised by the Clemens Nathan Research Centre, the University of London Institute of Commonwealth Studies and Martinus Nijhoff/Brill.
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Excerpt from Editors Foreword: The Genesis of this collection is in a colloquium of the same name held on 28 February 2005 by the Clemens Nathan Research Centre, the University of London Institute of Commonwealth Studies and Martinus Nijhoff Publishers. Presenters at the conference were invited to `tackle head-on the question of whether there is an irreconcilable conflict between religious principles, teachings and laws and international and regional human-rights systems that have developed in the period since 1945. Where there is such a conflict, who should give ground? Should religions always be expected to find ways to interpret their teachings so as to conform to the current human-rights system? Or should existing human-rights standards allow for sufficient flexibility to take on board religious sensitivities?' Presenters largely rose to this challenge, and their responses and observations are shared with you in the chapters that follow.

The essays in this collection are revised versions of the papers that were delivered at that conference…The following is a brief summary of the essays included in this volume.

1. Richard Harries, 'The Complimentarity between Secular and Religious Perspectives of Human Rights'

Despite numerous suspicions surrounding the relationship between religion and human rights, Harries challenges the notion that human rights is fundamentally a secular concept. He does this through a historical assessment. He argues, from a Christian perspective, that rights are grounded in the dignity of human beings – all of whom enjoy free will. Since God made human beings in his own image, He too respects the worth and dignity of humanity. Human rights is therefore necessary to protect the value of each person. The basis of human rights from this perspective is thus rooted in human dignity. Human rights is necessary because human dignity is too often denied in practice.

This religious perspective, Harries suggests, complements the secular perspective on human rights – which calls for valuing human beings in themselves and for themselves. Whilst through the ages some Christians have called for the need to sacrifice or waive rights, Harries challenges this position. Though a person may feel the compassion or charity to waive his own rights, he argues, one cannot waive the rights of others without the risk of reinforcing politically oppressive rule.

Human rights constitutes a dynamic historical process that is legally enshrined. However, rights are also grounded in values and in a moral perspective. Just as human rights are evolving, the full implications of our moral values need to be worked out over time too. In this way, moral insights grounded in a religious perspective come to be realised and turned into law. Harries gives a number of examples of where religion has played such a role in promoting the rights of the most vulnerable not out of charity but as a basic and necessary requirement of justice.

2. Roger Ruston, 'Religious Truths and Human Coexistence'

Ruston argues that the tensions between the secular regime of human rights and the conduct of particular religious traditions puts both states and religious bodies to the test and requires reflection and response. Ruston, drawing on the Catholic tradition, puts forward the hypothesis that human rights can only be fully understood as originating from a theological perspective of human beings as creatures of God. This is the position of natural justice, that of our common humanity, of being created in the image of God and being part of a global common good. This position also holds that we have obligations or duties towards those outside our own religious tradition because of our common humanity. He argues that Catholicism and other religious traditions uphold an irreducible minimum of duties and respect we owe to other persons that cannot be overridden even by any supposed divine commands seeming to suggest otherwise. If all religious believers accepted this as the true understanding of their religious belief, it would have profound implications. Ruston acknowledges that the particularist claims of religions often obscure this 'truth: Nevertheless he holds that the biblical position of what he refers to as a 'basic equality' would prove almost impossible to support from a secular perspective. The natural law tradition is examined through a number of historical examples, from Thomas Aquinas to Bartolomé de Las Casas and finally John Locke. All three believed that we owe natural duties of benevolence towards other human beings, and that this benevolence is in the nature of true religion. These positions, Ruston argues, also support the overriding duty of the State to prevent the denial of human rights; they further imply, controversially perhaps, that civil authority has the duty to intervene in the conduct of religious bodies that deny basic natural rights to its members. In this way, the secular discourse of human rights can be seen as actually having grown from within a Christian religious tradition in response to reflection on God's presence in the world.

3. Michael Ipgrave, 'Religion in a Democratic Society: Safeguarding Freedom, Acknowledging Identity, Valuing Partnership'

Ipgrave discusses the issues raised by the existence of religious communities within the framework of plural, democratic and secular society. He singles out three issues. First is the safeguarding of religious freedom in public life. Whilst in principle human rights law distinguishes between the forum internum, in which religious freedom is absolute, and the forum externum, where it may sometimes be subject to derogation, in practice, Ipgrave argues, derogation from the latter may impinge on the former both in public life and within religious communities. On the one hand, there is the pressure for aspects of religious life to be privatised; on the other, religious beliefs are made public in assessing candidates for public office. The second issue is recognition of religious identity as a constitutive strand of self-understanding and hence of citizenship. This is particularly significant where members of religious communities feel vulnerable and disadvantaged. Whilst there is the temptation to extend legislation in the field of racial discrimination to cater also for religious discrimination, Ipgrave identifies a number of criteria by which the two identities should be recognised as being different. Thirdly and finally, he discusses forms of partnership between religious communities and public authorities. He explores the forms this has taken in the UK and problematises these various relationships, focusing particularly on consultation and service delivery.

4. Javaid Rehman, 'Conflicting Values or Misplaced Interpretations? Examining the Inevitability of a Clash between "Religions" and "Human Rights"'

Despite the widely held position that a clash between religion and human rights is inevitable, Rehman argues for the critical role of interpretation both of religion and human rights. With sensitive interpretation, he argues, there are numerous possibilities of a rapprochement between religions and human rights. He explores these possibilities using the example of Islam and the way Sharia can be used to support rights. He counters positions that believe Islam to be a religion of violence and aggression, whilst acknowledging the need to understand problematic concepts such as jihad and the status of minorities. He does so within the historical context of revelation, with consideration of all relevant verses in the Qur'an and also the practice of the Prophet Muhammad. A range of possible interpretations can be given to key Islamic concepts, a fact that insular, myopic and archaic views of the Sharia try to inhibit. Both human rights law and religious law are malleable, and allow for sympathetic readings such that they support one another. Rehman argues that interpretations of the Sharia that fully support modern human rights law are both necessary and timely.

5. Norman Solomon, 'Religion and Human Rights with Special Reference to Judaism'

Solomon digs below the assertion that religion is against human rights. It is the followers of religion interpreting a holy text through an authoritative teacher, then applying it through judges that implement decisions that are accepted by the religious community, that brings about the context for religion having a negative impact on human rights. However, the religious community concerned will assert that these interpretations and laws have been divinely guided and are absolute, and therefore need to be distinguished from mere human law. This gives rise to the dilemmas of authority and of rights. Solomon explores these dilemmas in relation to the Jewish tradition. The dilemma of authority is that if the ultimate authority in religion is God, then what should be the relationship with legitimate government? And in the case of rights, which source of authority is to be obeyed? The rights Solomon explores are those of life, in relation to the Biblical sanction of capital punishment; liberty, in relation to slaves; thought, speech and conscience in relation to blasphemers, idolaters and other believers; and the equality of women with men and equality before the law – that we may be equal before God but we are not necessarily equal before the law. In all these potential clashes with human rights, Solomon's question is who should give way to whom? He asks to what extent disagreements about these issues between the Jewish tradition and modern human rights cause real difficulty today. He concludes that it is the attachment of believers to tradition and doctrine rather than people that ultimately causes clashes, not religion or God.

6. Avrom Sherr, 'Religion and Human Rights: Redressing the Balance'

Sherr outlines the strong similarities between types of religious obligations and human rights in the sense that both comprise sets of ideals that are constantly developing and being interpreted in relation to particular contexts. This can make religious beliefs and human rights competitors in terms of their regulatory systems, which moves Sherr to his key question of whether there are any themes or rules developing which can help us identify whether religions should trump human rights, or vice versa, in particular situations. He examines this question within a Jewish framework.

The questions of slavery, murder and women's rights form part of this examination from within a religious framework. From within a human rights framework, the question is to what extent human rights is culturally contextual and to what extent it is culturally imperialistic. To what extent can human rights accommodate culture and religion and in which situations should human rights prevail over the practice of particular religious traditions? Sherr teases out some thought-provoking questions and puts forward the need for a balancing of rights. He concludes that at present there is not enough jurisprudence examining tensions between religious practice and human rights to allow us to draw out rules for deciding which should trump the other, but some themes assisting in the making of such decisions are emerging.

7. Melanie Phillips, 'Human Rights and Its Destruction of Right and Wrong'

Phillips asserts that modern human rights are in direct conflict with religion and are replacing Judeo-Christian values with godless secular values that are destroying society. The fundamental distinction between human rights and religions such as Judaism and Christianity is that these are religions of duties, duties to God and to man, because humanity is made in the image of God. Duties are prior to rights; so, for example, human freedom is predicated on constraints on human behaviour. In contrast, human rights has put freedoms first and created a culture of entitlement. Human rights, to Phillips, is anti-democratic in its attempts to overrule different cultures that are rooted in religious principles. This puts the vision of the society implicit in human rights and that envisioned by religious cultures fundamentally at odds with one another. To Phillips, the precondition for the flourishing of society is that we all accept that we have duties to each other, as opposed to being set up against one another as different victim groups demanding duty-less rights, which is the human rights position according to this author. Human rights has become a demand for freedom from all authority that might constrain the liberty of the individual and an engine for a culture of extreme individualism. In its promotion of equal entitlements, human rights has effectively destroyed discrimination between all moral judgements and between right and wrong, leading to what Phillips terms 'identicality' rather than equality. She concludes that religion emphasises duties, not rights, and is actually crucial to securing rights to life and liberty, whereas secular human rights culture is actually threatening them.

8. John Barnabas Leith, 'A More Constructive Encounter: A Baha'i View of Religion and Human Rights'

In this chapter, John Barnabas Leith elaborates the clear theological foun¬dations and commitment of the Baha'i Faith to universal human-rights values. He draws on both the Mai sacred writings and the practice of the Baha'i International Community, a UN non-governmental organisation, in support of his position. Baha'i sacred writings are centrally concerned with questions of good governance and judicial, social and economic justice. This is rooted, at least in part, in the concern that all individuals should be allowed to develop their qualities and capacities for their own good and the good of society as a whole. It is further developed, Leith argues, in the principle of the oneness of humankind which lies at the core of Baha'i teachings. This has wide-ranging implications for societal justice, from the abandonment of prejudice to the embracing of diversity. Each and every human being, in Baha'i perspective, is worthy of moral protection and the holder of inalienable human rights; each human being is a trust of the whole of humankind. These principles are explored further in relation to the freedom of all individuals to investigate reality for themselves, the freedom of religion and belief, human dignity, and in the development of a peaceful and united global civilisation. These principles are then examined in relation to a number of Baha'i human rights activities – particularly the defence of the human rights of the Baha'is in Iran.

9. Paul Weller, "Human Rights", "Religion" and the "Secular": Variant Configurations of Religion(s), State(s) and Society(ies)'

Both religion and human rights have a plurality of meanings associated with them whether in theory or practice. Furthermore, the relationships between them are many and various. Many religions have been reluctant to extend religious freedom to others, but some have come to the position of pragmatically accepting its desirability. Many religions have questions concerning the rights–duties tension in human rights. Many have also prioritised those human rights that they accept as deriving from religion over those that do not – for example regarding gender roles and sexual orientation. The nostalgia of some religions for an age in which they were dominant socially and politically is problematic to Weller, as such dominance has often threatened human rights.

Weller's central argument is that a critical understanding of and engagement with the `secular' is central to the question of the relationship between religion and human rights. Some claim that the secular spirit enables religious coexistence; however, secularism – like religion – has expressed itself in a number of different historical forms and should also be situated within the context of the debate about religion and human rights. Weller examines a range of different kinds of secular states; the constitutional, legal and practical consequences that follow from each of these models; and the implications of each of these for the relationship between religion and human rights. Weller then identifies four basic patterns of the secular, citing as examples the USA, France, the Netherlands and India. All in all he argues that in examining the relationships between religions and human rights, we should not neglect the question of the relationship between secular models and human rights. Secularism emerged in many social contexts as a reaction to particular dominant national religions, and some of these models are now worthy of contemporary review. In conclusion, Weller's point is that the secular dimension is a highly pertinent, but often invisible, dimension to the discussion about religion and human rights and is thus worthy of greater consideration.

10. Dennis de Jong, 'Freedom of Religion and Belief in the Light of Recent Challenges: Needs, Clashes and Solutions'

Dennis de Jong begins his chapter with an examination of the context wherein religion finds itself: secularisation, decolonisation, the relationship between religion and state identity, and the impacts of cultural globalisation. All of these impact the role of religion in society. Can human rights itself be reduced to an aspect of cultural harmonisation? De Jong answers in the negative and expands on how the relationship between international human rights law and religions or beliefs is a complicated one, serving sometimes to advance them and at other times to limit them — for example, by liberating religious minorities or restricting religious practice. Human-rights law upholds non-discrimination on the basis of religion or belief, requires free access to information about competing religions or beliefs, forbids coercion in matters of religion or belief, allows the right of individuals to convert to another religion or belief, and prohibits religiously inspired violence. Human rights further upholds non-discrimination on the basis of sex, which sometimes runs counter to religious positions or practice, and it forbids incitement to religious or other hatred. De Jong suggests that governments need to recognise the importance of religion or belief in meeting people's spiritual needs, adopt a non-discriminatory approach to religions or beliefs, strike a balance between the rights of the adherents of clashing beliefs (in part by promoting dialogue between them), and promote debate on the interpretations that can emerge from different readings of religious precepts. These methods, de Jong believes, would allow governments not only to avoid undue restrictions on religion or belief — and clashes between religions, beliefs and human rights — but to actually recognise the significance of religions or beliefs for their societies.

11. Conor Gearty, 'Triumphalism and Respect for Diversity'

Gearty draws a parallel between the claims of universality of human rights and religion, a claim that sometimes becomes a universalist triumphalism that contains elements of cultural imperialism. However, religion and belief both share some deference, but not a surrender, to the local. Another commonality is that both, at their core, share a commitment to the dignity of the individual and of others. To Gearty, human rights requires one to imagine the situation of individuals beyond one's own sphere and empathise with it — a requirement and compassion that is almost religious.

Beyond these commonalities, however, are the challenges both, but especially religion, have with post-modernism. Both have to not only deal with difference but engender a respect for difference. Human rights is concerned with creating a society in which everyone is given the chance to personally flourish. Religion needs to better accommodate such a respect of diversity.

12. Nazila Ghanea, —Phobias" and "Isms": Recognition of Difference or the Slippery Slope of Particularisms?'

Ghanea questions the utility of the typology of language that has emerged in the UN for the racial and religious discrimination suffered by various groups — Christianophobia and Islamophobia being added to the existing category of anti-Semitism. She argues that these are not special rights uncovering new areas where human rights violations were going unnoticed.

The way these terms are being used is actually divisive and particu¬laristic, distracting attention away from the wider scourge of religious or racial hatred and discrimination. They would be much better identified together rather than separated at the international level, in order not to dilute the fight against hate and discrimination. Separation downgrades this wider concern into a sectarian matter and dismembers the possibility of a unified mobilisation of the international community against it. At the regional or national levels, however, separate identification may serve the sharper purpose of being able to bring about legislation and policies to tackle them effectively.

Existing international instruments already deal with racial and religious hatred, hate speech, incitement and non-discrimination; these are clearly sufficient in accounting for the hatreds of Islamophobia, Christianophobia and anti-Semitism.

Ghanea concludes that this separation of language is not victim-centred; the creation of these new 'global victims' does not serve to alleviate their plight. It detracts from the fact that these areas of discrimination are already well catered for at the level of principle at the international level. Attention needs to be given, instead, to ensuring enjoyment of freedom from discrimination and hatred.

13. Peter Cumper, 'Inciting Religious Hatred: Balancing Free Speech and Religious Sensibilities in a Multi-Faith Society'

Cumper examines where the line should be drawn regarding freedom of expression from the perspective of religious communities with regard to criticism, offence and provoking hatred. Attacks on religious figures and beliefs can provoke outrage, unrest and violence, as a number of cases have demonstrated. So how, for example, should the rights of artists to offend faith groups be balanced against the rights of faith groups to be protected from such attacks? Cumper believes that human rights norms offer little guidance, as they recognise both freedom of expression and of religion. He explores this issue from within a UK context, with regard to the attempt to bring about new legislation on incitement to religious hatred, which runs the risk of eroding freedom of expression. Freedom of expression is clearly not an absolute right, but how will the proposed Racial and Religious Hatred Bill come to be interpreted once it is brought into law? Problems surround how broadly or narrowly religious hatred will come to be defined, how a distinction will be drawn between attacks on faith communities (which will be outlawed) and on religious doctrines (which will not be protected), and how incitement to hatred will be differentiated from legitimate free speech. Cumper questions the position of those who assume that this bill would enhance good community relations, that an analogy can actually be drawn between religion and race in the context of incitement to hatred, and that religious speech itself will be sufficiently safeguarded through the European Convention on Human Rights. Overall, Cumper suggests that this bill will not be as benign as has been suggested by government officials and carries real risks and challenges within it.

14. Frederik Harhoff, 'Theoretical and Institutional Framework: The Soft Spot where Human Rights End and God Begins'

Frederik Harhoff begins with the position that human rights and religion are interrelated in that they both address the substance of the good life. Religion and human rights have impacted one another normatively, but these norms are subject to different standards of interpretation and apply differently depending on whether they are being considered in the context of one or the other. Taking the position that what human rights and religion share is their normative function, Harhoff then assumes a hierarchy between the two with religion as the overarching framework within which human rights operates within a much narrower legal context. He argues that religious doctrine has played an important role in the development of human rights and has brought to it the charitable impulse and non-consumerist attitude to the demand for rights. In examining what role human rights could play in the development of religion, he argues that the universality of human rights may provide a transformative global framework whereby religions come to be interpreted in a manner consistent with fundamental rights. Nevertheless, he admits that differences remain between the frameworks, interpretation, monitoring and enforcement of norms – depending on whether they are being examined from a religious or human rights perspective. Furthermore, the transformation of a norm from a religious one to a legal one may strongly impact its quality, insofar as it needs particular conditions to make it amenable to practical application. Therefore, the norms and values which appear to be common to religion and human rights, he asserts, exist in a poly-centric environment, whereby they acquire different and possibly even irreconcilable meanings.
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