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Human Rights Examined 

· Equality and non-discrimination

· Right to privacy 
· Toonen case study
· Right to marriage and equality of rights in marriage

1. Equality

Universal Declaration of Human Rights: 

All human beings are born free and equal in dignity and rights ie everyone entitled to same fundamental rights by virtue of being human 

· recognised in all human rights instruments

· a key principle underpinning human rights &  a standard for the realization of other human rights  

· the subject of specific treaties (eg CEDAW) & referred to in the context of specific rights

Equality and non-discrimination 

· Equality before the law & equality of access to rights

· Discrimination =the negative aspect of equality ie inequality of treatment

Formal and substantive equality 

Aristotle, Nicomachean Ethics (circa 350 BCE)

In seeking distributive justice (justice between individuals) first decide whether they are equally situated

· If they are equal should receive equal shares

· If they are unequal should receive unequal shares proportionate to the inequality


Article 2(1) ICCPR 

Each State Party to the present Covenant undertakes to respect and to ensure to all individuals within its territory and subject to its jurisdiction the rights recognized in the present Covenant, without distinction of any kind, such as race, colour, sex, language, religion, politicalor other opinion, national or social origin, property, birth or other status.
Article 2(1) ICESCR 

Each State Party to the present Covenant undertakes to take steps, individually and through international assistance and co-operation, especially economic and technical, to the maximum of its available resources, with a view to achieving progressively the full realization of the rights recognized in the present Covenant by all appropriate means, including particularly the adoption of legislative measures.
Common article 3

The States Parties to the present Covenant undertake to ensure the equal right of men and women to the enjoyment of all …rights set forth in the present Covenant.
Article 26

All persons are equal before the law and are entitled without any discrimination to the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.
General Comment 18 
Human Rights Committee

ICCPR does not define “discrimination” or what constitutes discrimination

Cf CERD

‘racial discrimination’ shall mean any distinction, exclusion, restriction or preference based on race, colour, descent, or national or ethnic origin which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in the political, economic, social, cultural or any other field of public life.

Cf CEDAW

CEDAW: 
‘discrimination against women” shall mean any distinction, exclusion or restriction made on the basis of sex which has the effect or purpose of impairing or nullifying the recognition, enjoyment or exercise by women, irrespective of their marital status, on a basis of equality of men and women, of human rights and fundamental freedoms in the political, economic, social, cultural, civil or any other field.
For ICCPR

… Discrimination is: any distinction, exclusion, restriction or preference which is based on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status & which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise by all persons, on an equal footing, of all rights & freedoms.

The principle of equality sometimes requires States to take affirmative action in order to diminish or eliminate conditions which cause or help to perpetuate discrimination prohibited by the Covenant.

Eg where the general conditions of a certain part of the population prevent or impair their enjoyment of human rights, the State should take specific action to correct those conditions. This may granting preferential treatment in specific matters for a time but is a case of legitimate differentiation under the Covenant.

· Special measures art 4 CEDAW, art 1(4) CERD

Direct or indirect

Direct discrimination entails making a distinction or treating someone less favourably because of an attribute such as race, sex, language, religion etc

Indirect discrimination occurs when laws, policies & programs are seem to apply to all equally but have a detrimental impact on a particular group

· Eg requirement that all senior lecturers in a university must work full-time, disadvantages women who are more likely to work part-time because of family responsibilities.

· Eg public building that can only be entered by a set of stairs because people with disabilities who use wheelchairs would be unable to enter the building.

· Eg everyone much work on Saturdays

· Eg everyone must have local qualifications

Intersectionality

Multiple forms of discrimination based on intersecting grounds such as gender, race, ethnic or religious identity, disability, age, class, caste or other factors.

Kimberle Crenshaw: the way we imagine discrimination or disempowerment often is more complicated for people who are subjected to multiple forms of exclusion. 
2. Privacy, family and home 

Article 17 

1. No one shall be subjected to arbitrary or unlawful interference with his privacy, family, home or correspondence, nor to unlawful attacks on his honour and reputation.

2. Everyone has the right to the protection of the law against such interference or attacks.
What is family and home?

Family: broad interpretation to include all those comprising the family as understood in the society of the State party concerned.

Home: term “home” in English, “manzel” in Arabic, “zhùzhái” in Chinese, “domicile” in French, “zhilische” in Russian and “domicilio” in Spanish, is to be understood to indicate the place where a person resides or carries out his usual occupation.
State obligation

To protect individuals from interferences by 


State authorities


Private individuals


Organisations
Must adopt legislative measures to prohibit interferences & protect right to privacy.  
Interference 
Some degree of interference is inevitable
But competent authorities must limit interferences:

· Not unlawful: must be provided for under the law & law itself must comply with provisions of ICCPR

· Not arbitrary: must accord with ICCPR’s objectives & be reasonable in the circumstances
Examples 
· Correspondence should be delivered to addressee without interception

· Surveillance of telephone & electronic communication prohibited

· Searches of homes restricted to searches for necessary evidence

· Body searches-only by same sex & consistent with dignity

· Data storage measures to ensure information about private life not put in hands of unauthorised persons   

· Provisions to be established under law for people to effectively protect themselves against unlawful attacks on honour & reputation.     
Indivisible and interdependent 

· CESCR Committee linked with right to housing to protect persons from forced eviction without justification & compensation: General Comment 7
· Linked with right to protection of family: art 23 ICESCR
· Linked with non-discrimination eg laws requiring women to wear specific clothing in public or obtain husband’s approval for medical procedures  

· May come into conflict with freedom of expression or to manifest religion or belief.  
3. Case study: Toonen v Australia 

· first communication to a UN treaty body alleging violations by Australia-first time UN recognised the equal rights of LGBTI people
· submitted as soon as Optional Protocol entered into force for Australia (25 December 1991)
Questions 

· What were the statutory provisions under challenge?

· What rights were they alleged to breach and why?

· What did the state argue?

· Are moral issues a matter for the state? What are the ramifications of an affirmative answer?  

· What did the Human Rights Committee find?

Subject
· Anti-sodomy laws in Tasmania: ss. 122 and 123 of the Tasmania’s  Criminal Code criminalised sexual intercourse between men in public or private.
· Maximum penalty 21 years’ imprisonment   

· All other states & territories in Australia had repealed such laws.

Toonen’s allegations

· Tasmanian law violated his right to privacy (art 17) & equality (art 26).

· Created conditions for discrimination in employment

· Fuelled toxic climate of harassment and violence 

· Stigmatisation, vilification, threats of violence & violation of basic rights

· Campaign of official and unofficial hatred’: derogatory comments from community leaders

· Led to stress and suspicion in what should be routine contact with authorities

Alleged effect of laws 

· bring private activity into the public domain

· in their enforcement, violated privacy because they enabled police to enter a household on mere suspicion of 2  consenting adult homosexual men committing an offence.

· Stigmatisation attached to the law may lead to unlawful attacks on the honour and the reputation of individuals
· distinguish between individuals in the exercise of their right to privacy on the basis of sexual activity, sexual orientation and sexual identity.

State party observations 

· Australia incorporates Tasmania’s observations

· Notable difference between Australia & Tasmania

· Australia ‘concedes that [Toonen] was a victim of arbitrary or unlawful interference with his privacy  [which] cannot be justified on public health or moral grounds’  

Tasmania 

· Laws not enforced in a decade

· Public health argument: prevent the spread of HIV/AIDS

· Public morals argument: moral issues are a matter for domestic determination

Human Rights Committee
· Adult consensual sexual activity comes within concept of ‘privacy’

· Tasmania’s sodomy laws interfere with privacy

· So interference provided for by law

· But is it arbitrary? Must be proportional to end sought & necessary in the circumstances

HRC on Public Health Argument

Criminalisation is not a reasonable means or proportionate measure to achieve the aim of preventing the spread of HIV/AIDS

· criminalisation would appear to counter effective education around HIV/AIDS prevention

· no link between criminalisation & effective control of spread of HIV/AIDS.

HRC on morality argument

Rejects argument that moral issues are exclusively a matter of domestic concern
· Such an approach would prevent scrutiny of many privacy breaches

· All other Australian jurisdictions have repealed similar laws, showing that there is no moral consensus

· Fact that provisions not currently enforced implies that they are not deemed essential to the protection of morals in Tasmania.  
Conclusions 

· Laws do not pass the reasonableness test & arbitrarily interfere with privacy

· Did not decide whether sexual orientation fell with ambit of ‘other status’ under art 26

· But sexual orientation falls within reference to ‘sex’ in arts 2(1) and 26.   

· Violation of art 2(1) & 17

· Effective remedy would be repeal of the provisions  

Consequences 

Within months, Australia’s federal government entrenched

· sexual privacy in federal law

· By 2003, Tasmania had Australia’s most comprehensive anti-discrimination laws

· 2009 cited by Indian High Court in overturning similar law

· In 2011 then UN Human Rights Commissioner, Navi Pillay, described it as ‘a watershed with wide-ranging implications for the human rights of millions of people.’
4. Article 23 Family and Marriage 
1. The family is the natural and fundamental group unit of society and is entitled to protection by society and the State.

2. The right of men and women of marriageable age to marry and to found a family shall be recognized.

3. No marriage shall be entered into without the free and full consent of the intending spouses.

4. States Parties to the present Covenant shall take appropriate steps to ensure equality of rights and responsibilities of spouses as to marriage, during marriage and at its dissolution. In the case of dissolution, provision shall be made for the necessary protection of any children.
Human Rights Committee: General Comment 19
What is family?

· Not possible to provide standard definition

· Concept varies between & within countries eg unmarried couples & their children, single parents, same sex parents

· The term should be given a broad interpretation to include all persons comprising a family as understood in society of each country

· States should report on how the concept of family is construed in their own society & legal system.     
Protection of family para 1
· Includes family unity
· Prohibits arbitrary or unlawful interference with the family

· Includes forced removal of children from parents  
Eg

· Mulezi v Democratic Republic of the Congo (2004) author persecuted in political grounds, wife beaten & killed in retribution
· Violations of art 23(1) + art 6 (right to life) & 7 (freedom from cruel, inhuman & degrading treatment).
Right to found a family: para 2  
Right to found a family guaranteed to those who have a right to marry

Implies the possibility of living together and procreating.

Prohibits state policies which:

· prohibit intermarriage of persons from certain ethnic backgrounds 

· State based family planning policies which are discriminatory or compulsory eg forced abortions or sterilisations

· policies which result in the separation of family members against their will.
Consent in marriage 
Prohibits forced marriage 

General Comment 19 

· Calls on states to report on whether-restrictions on the exercise of the right to marry based on special factors eg mental capacity
General Comment 28 (Equality of Rights between men & women)
Considers factors that prevent women from being able to decide to marry freely, eg
· Minimum age not always equal 

· Male guardian may (under law) consent to marriage instead of woman 

· Laws which allow rapist to have crime extinguished if marries victim 

· Restrictions to marry outside own religion

· Polygamy incompatible with equality of treatment and dignity of women 
States to take measures to abolish such laws and eradicate such practices

Equality in marriage –para 4 
Equal rights & obligations for spouses

· Regarding custody & care of children

· religious & moral education

· capacity to transmit parent’s nationality

· ownership of property 

· no loss of nationality by reason of marriage 

· Equal participation & authority.
On dissolution of marriage
Equality of child access & custody

HRC very cautious in departing from domestic judicial decisions

· Intimate & emotional nature of family disputes warrants caution

Overlap with art 17 

Eg LP v Czech Republic (2000)

· author granted right to see son after marriage dissolution but wife failed to comply for 11 years

· Wife repeatedly fined but fines not enforced

· No measures taken to ensure author’s rights

· breach of art 17(1) & 2

Could have been brought under art 23(4).  
The End

