Torture: Student Notes

Myths about Torture

· Under torture people tell the truth: No, they say anythignto stop the torture.

· Cultural history linking pain and truth

· Torture is not universal, it appears and disappears in history. 

· Torture is different from Punishment. This has been around forever, many as a form of retribution (an eye for an eye) 

History of torture: 

Used in Courts of Law: 

Used in ancient Egypt, Greece Rome, but only for torture of slaves for evidence

In Europe used to get confessions in trials
End of ‘legal’ European torture around 1640-1780.

· Repealed because statements under torture are not accurate

· Changing nature of punishment: the soul and not the body

· Move from religious punishment to juridical: modes of proof changed (no need for a confession; judges decisions, plea bargaining)

· Enlightenment thinking

Religious Use: 

Torture for people who were not Christian or suspected of being witches, devils, etc

Protecting the Nation State 

From 1900s on, used to defend the state against political opponents

Used during cold war by Soviets, USA, and also by military dictators in Latin America and Middle East.
International Treaties

1948
Universal Declaration of Human Rights 
1949
The Four Geneva Conventions: (Common art. 3) 
1957
UN Standard Minimum Rules for the Treatment of 
Prisoners 
1966
International Covenant on Civil and Political Rights 
1979 
UN Code of Conduct for Law Enforcement Officials 
1983 
European Convention to Prevent Torture
1984 
CAT
2003
ICC: as Genocide and Crime Against Humanity 

Vietnam Law

Vietnamese Constitution Article 71  
 (3) It is strictly forbidden to use all forms of harassment and coercion, torture, violation of his honour and dignity, against a citizen.
Law on Criminal Procedure , Article 5 
“Nobody shall be arrested without a decision of a court or a decision approved by the Prosecutor. Arrest and detention of a person must be undertaken in accordance with the provisions of this law. Acts of coercion or torture are strictly prohibited.” 
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. 
153 ratifications (9 signed but not rat.)  Opened 10/12/84; in force 26/6/87 with 20th ratification. Vietnam: Not Signed
Definition of Torture: (CAT art. 1)

1. For the purposes of this Convention, the term "torture" means any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity. It does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions. 

Elements: 

· Action or omission

· Gravity: Pain/suffering

· Intention to inflict pain

· Objective

· State agent, state acquiesces, or endorses

· Person deprived of freedom

· Lawful Sanctions: legal torture is permitted)

Convention covers Four actions: 

1. Torture:  (as the definition)

2. Cruel and Inhuman:  as deliberately causing suffering; differing objectives; not as intense as torture – “at least such treatment as deliberately causes severe suffering, mental or physical, which, in the particular situation is unjustifiable.”(ECHR). 
3. Degrading Treatment: grossly humiliating, or forcing to act against will (ECHR)
4. Punishment : can be legal, sanctioned, or torture
The treaty covers: 

Article 2 Torture must be prevented
Article 3 Nonrefoulment. A person cannot be sent into a State if the person may face torture (like a refugee protection). 

Article 4 Torture is a crime 

Article 6 Universal Jurisdiction: 

Article 8: Extradition
Other issues:

· States must take steps to prevent torture, education, 

· Tortured confession cannot be used in court of law

· Redress: Compensation

Army  vs. Police torture

Army torture is an Organized, learned skill which is hidden but legitimate. Used against political opponents.

Police torture is part of an institutional culture which is illegitimate but tolerated. It is agains vulnerable people. 
Institutional context to torture: 

Corruption, Sexist and racist culture, Abuse of power tolerated.
Govt. security are also private contractors
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