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TOPIC OUTLINE

1) Legal obligations under the ICCPR
2) No Case Study 

GENERAL PRINCIPLES

1) Purpose of RtoFT

a) Arbitrariness

b) Abuse


2) Domestic legal system vs intl guarantees

a) Accommodate domestic legal traditions

b) Intl system of minimum guarantees
c) Domestic with intl supervision

SOURCES OF INTL LAW

ICCPR
1) Art 14(1): 

a) Equality before the courts

b) Entitled to a fair and public hearing by a competent, independent and impartial tribunal established by law. 

c) Press and the public may be excluded during trial

d) Any judgement shall be made public except where the interest of juvenile persons otherwise requires 


2) Art 14(2): presumption of innocence

3) Art 14(3): Minimum guarantees

a) The right to be informed of the charge

b) Preparation of defence

c) Trial without undue delay

d) Right to trial in presence, represent oneself, access to legal representation

e) Rights regarding witness attendance and Examination

f) Right to Free Assistance of Interpreter if Needed

g) Freedom from self-incrimination


4) Art 14(4): Rights of a Juvenile Accused

5) Art 14(5): Right of appeal in criminal trials

6) Art 14(6): Right to compensation for miscarriage of justice

7) Art 14(7): Freedom from double jeopardy


Other UN Human Rights Treaties
1) Specific provision

2) Convention on the Elimination of Race Discrimination, Art 5(a)

3) Convention Against Torture, Art 15

4) Convention on Rights of Child, Art 40

5) Convention on Migrant Workers, Art 18

6) Convention on the Rights of Persons with Disabilities, Art 13

Customary Intl Law 
1) CIL: ‘fundamental principles of fair trial’
Soft Law
1) UN Principles and Guidelines

2) Examples

a) Basic Principles on the Independence of the Judiciary

b) Basic Principles on the Role of Lawyers

c) UN Standard Minimum Rules for the Administration of Juvenile Justice

d) UN Principles and Guidelines on Access to Legal Aid in Criminal Justice Systems

Regional Treaties
1) ECHR, art 6
2) ACHR, Art 8

3) African CHPR, art 7

APPLICATION OF ARTICLE 14

Duty to respect, protect and fulfill

1) Respect

2) Protect

a) Non-State actors

i) Religious courts or customary courts

ii) State obligations = fair trial before non-state courts
b) Transfer of individuals

3) Fulfill

a) Court system; administration of justice

b) Monetary and non-monetary

Derogation

1) Non-derogable list

a) Not in non-derogable list (art 4)


2) In effect, non-derogable

a) Procedural guarantees ensure principle of legality and rule of law

b) Procedural guarantees help protect non-derogable

c) Fair trial rights non-derogable

3) Derogable
a) Limits to derogation

i) measures strictly required 

ii) intl law; e.g discriminatory


Art 14(1): Equality before the court


The provision

1) Art 14(1): ‘All persons shall be equal before the courts and tribunals. In the determination of any criminal charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair and public hearing by a competent, independent and impartial tribunal established by law. The press and the public may be excluded from all or part of a trial for reasons of morals, public order (ordre public) or national security in a democratic society, or when the interest of the private lives of the parties so requires, or to the extent strictly necessary in the opinion of the court in special circumstances where publicity would prejudice the interests of justice; but any judgement rendered in a criminal case or in a suit at law shall be made public except where the interest of juvenile persons otherwise requires or the proceedings concern matrimonial disputes or the guardianship of children.


Criminal and ‘suits at law’

1) Covers criminal and ‘suits at law’

2) ‘Suits at law’

a) Term of art

b) It includes…
c) It does not include…
“Tribunal”

1) Establishes by law

2) Independent

3) No criminal conviction without these characteristics

Equality before the courts


1) Two aspects

2) First, Equal access to courts

a) Onerous

b) Physical access

c) Legal access

i) No legal restrictions

ii) Gender
iii) Cultural
iv) Legal Assistance

v) Fees
vi) Mandatory/rigid costs rules

d) Allowable Restriction

i) Based in law

ii) Objective and reasonable justification
iii) Non-discriminatory

3) Second, Equality of Arms

a) Same Procedural rights

b) Equal opportunity to present and challenge evidence

c) Equal appeal rights
d) Differences in rules

i) Objective and reasonable grounds

ii) No significant disadvantage

iii) Examples…
Hearing: Competent, Independent and Impartial tribunal established by law 

1) Absolute right
a) ‘not subject to any exception’


2) ‘Established by law

a) Court established by law
b) Legislation

c) Why?

3) Independence

a) Non interference

b) First, institutional independence

c) Secondly, independence of judges
i) Judges themselves

ii) Appointment/Employment terms:

iii) Non-interference

iv) Why?

4) Impartiality

a) Subjective impartiality

b) Objective impartiality

5) Customary or religious courts
a) Customary or religions courts with judicial tasks

b) No binding judgments unless…
Fair and public hearing
1) Fair
a) Direct/Indirect influence, pressure, intimidation, intrusion

b) Not an absence of error

c) Examples: racism
d) Right for accused to attend the hearing

i) Why?

ii) Limitations

(1) Not absolute

(2) Trial in absentia

(3) First, waiver

(4) Second, State is diligent

(5) Third, evasion of justice

e) No excessive procedural delays

i) Entire proceeding

ii) Aspects of proceedings

(1) Pinkey v Canada 27/1977 (1988)

iii) Time limit considerations
(1) No strict rule
(2) Factors
(3) Resources//budget?
2) Public trials
a) Problems with Secret trials
b) Publicize trials
c) Accommodate the public
d) Limits
i) Not absolute
ii) Art 14(1) lists reasons for non-public:
3) Judgments made public
a) The rule
b) Limits/exceptions
i) Judgment not in public…
c) Public judgment even if no public hearing

Art 14(2): Presumption of Innocence


1) Art 14(2): Everyone charged with a criminal offence shall have the right to be presumed innocent until proved guilty according to law.


2) Criminal trials only

3) Jus cogens

4) Burden of proof?
a) On the State

b) What must be proved?
5) Duration of the right

a) Entire process

6) Actions that are allowed

a) Linked to investigations


7) Actions that are not allowed

a) Detrimental influences by State
i) The rule

ii) E.g. 

b) Pre-trial detention by State
i) Not indicative of guilt

ii) Excessively long pre-trial detention

c) Bail or civil proceedings

d) The media


Art 14 (3): minimum guarantees

1) Art 14(3). In the determination of any criminal charge against him, everyone shall be entitled to the following minimum guarantees…

2) Criminal trials only

a) This relates only to criminal trials


3) Informed of the charge: para (a)

a) The Provision: (a) To be informed promptly and in detail in a language which he understands of the nature and cause of the charge against him.


b) Details

i) Charge 
ii) Type of offence
iii) The facts


c) Written or oral


4) Adequate time and facilities to prepare defence: para (b)


a) The Provision: (b) To have adequate time and facilities for the preparation of his defence and to communicate with counsel of his own choosing.


b) Access to counsel
i) Communicate with lawyer

ii) Prompt, private and confidential access


c) “adequate time”

i) Depends on circumstances

ii) If insufficient = adjournment
iii) Limited State responsibility

d) “Adequate facilities”

i) All prosecution materials

ii) Exculpatory materials

iii) Materials that accused or legal representative can understand


e) Limitations

i) Evidence withheld in exceptional circumstances

ii) Trial must still be fair

5) Trial without undue delay: para (c)


a) The Provision: (c) To be tried without undue delay.


b) Why?


c) Undue delay?

i) Circumstances of the case

ii) The factors?

iii) If denied bail?

d) The timeframe

6) Tried in presence of accused: para (d)

a) The Provision: (d) To be tried in his presence, and to defend himself in person or through legal assistance of his own choosing; to be informed, if he does not have legal assistance, of this right; and to have legal assistance assigned to him, in any case where the interests of justice so require, and without payment by him in any such case if he does not have sufficient means to pay for it.


b) Accused present at trial

c) Represent oneself or legal counsel
i) The choice: oneself or through counsel
ii) Reject legal counsel


d) Rejection of legal counsel not absolute right

i) The rule: legal rep assigned in interest of justice

ii) Interests of justice…

(1) Legal rep may be assigned when?
iii) Limitations

(1) Objective purpose and int of justice
(2) No absolute bar


e) Legal aid for accused in the interests of justice

i) The rule

ii) Interests of justice…

(1) Legal aid may be required where?

f) Competent legal representation
i) Effective and Competent

ii) State responsibility for misbehavior and incompetence


7) Examination of witnesses: para (e)

a) The Provision: (e) To examine, or have examined, the witnesses against him and to obtain the attendance and examination of witnesses on his behalf under the same conditions as witnesses against him

b) Equality of arms between prosecutor and accused

c) Safety of witness

8) Right to an Interpreter: para (f)

a) The provision: (f) To have the free assistance of an interpreter if he cannot understand or speak the language used in court
b) Fairness and quality of arms

c) Official language vs mother tongue

9) Freedom from Self-incrimination: para (g)


a) The Provision: (g) Not to be compelled to testify against himself or to confess guilt

b) Pressure with view to confession

c) Art 7 violations: Evidence is inadmissible

d) Torture or CIDTP
Other violations of SI

i) Case by case

ii) Examples
Art 14(4): Juveniles

1) Art 14(4): In the case of juvenile persons, the procedure shall be such as will take account of their age and the desirability of promoting their rehabilitation

2) Criminal trials only

3) Art 14 is minimum

4) Special protections…
a) Use parents and guardian:
b) Appropriate assistance to prepare trial

c) Tried as soon as possible, with assistance, including parents/guardian

d) Avoid pre-trial detention


5) Appropriate juvenile criminal justice system
a) State responsibility

b) Age appropriate

6) Age limit for criminal responsibility

7) Rehabilitation rather than penal
a) Avoid criminal proceeding

b) Alternatives to criminal proceedings
Art 14(5): Criminal Conviction reviewed by higher court

1) Art 14(5): Everyone convicted of a crime shall have the right to his conviction and sentence being reviewed by a higher tribunal according to law. 

2) Criminal trials only

3) Avoid miscarriages of justice

4) Duty to review

a) Substance of decision

b) Formal review not sufficient

5) Access to reasons and documents
Art 14(6) Right to Compensation for a Miscarriage of Justice

1) Art 14(6): When a person has by a final decision been convicted of a criminal offence and when subsequently his conviction has been reversed or he has been pardoned on the ground that a new or newly discovered fact shows conclusively that there has been a miscarriage of justice, the person who has suffered punishment as a result of such conviction shall be compensated according to law, unless it is proved that the non-disclosure of the unknown fact in time is wholly or partly attributable to him. 

2) Criminal trials only

3) New facts/evidence
a) Miscarriage of justice
b) Conviction overturned/pardon

c) Compensation

4) No compensation

a) Accused fault

b) Before final judgment

Art 14(7): Freedom from Double Jeopardy
1) Art 14(7): No one shall be liable to be tried or punished again for an offence for which he has already been finally convicted or acquitted in accordance with the law and penal procedure of each country. 

2) Criminal trials only

3) Double jeopardy

4) New facts or evidence

5) Does not apply when?
a) Trial in absence

b) Appeal and re-trial


c) Serious defect in trial

d) Discovery of new evidence

6) Different jurisdictions
a) The rule

b) AP v Italy 204/1986 (1987)
i) Facts

ii) HRC Views
OVERVIEW OF HRC VIEWS

1) Joseph and Castan ICCPR

a) Case book

b) Content

c) Too detailed for this course


2) Article 14

a) Article 14(1)

i) ‘suit at law’

ii) Equality before the courts

iii) Access to the Court

iv) Requisite Characteristics of Tribunals
v) Military courts

vi) Elements ofa Fair Trial

vii) Expeditioushearings
viii) Public Hearings

b) Art 14(2): Presumption of innocence


c) Art 14(3): The right to informed of the charge


d) Art 14(3): Preparation of the Defence

i) What is adequate time

ii) What are adequate facilities

iii) Right to communication with Counsel of one’s own choosing


e) Art 14(3)(c): Trial without undue delay


f) Art 14(3)(d)

i) Trial in One’s Own presence

ii) Right to Counsel of One’s Own Choice

iii) Rights to Legal Aid for Defendants with insufficient means to pay

iv) Guarantee of competent representation


g) Art 14(3)(e): Rights regarding Witness Attendance and Examination


h) Art 14(3)(f): Right to Free Assistance of Interpreter if needed


i) Art 14(3)(g): Freedom from compulsory self-incrimination


j) Art 14(4): Rights of Juvenile accused


k) Art 14(5): Right to an Appeal in Criminal Cases


l) Art 14(6): Right to Compensation for Miscarriages of Justice


m) Art 14(7): Freedom from Double Jeopardy

The End
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