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TOPIC OUTLINE

1) Legal obligations: Torture and CIDPT

2) Monitoring and Enforcement

a) CAT Committee

b) OPCAT

3) Case study on Torture: the Case of Eremia
SOURCES OF INTL LAW AND INSTITUTIONS

Intl Law-making Processes
First, UDHR (1948)

1) Soft law = non-binding


2) Art 5 

Second, ICCPR (1966)
1) Prohibited acts:

a) General prohibition

b) Specific prohibitions

2) General Comment 20 of HRC (1992):
a) Aim
b) Public/Private divide
c) Criminalise, investigate and punish
d) Training

e) Procedures

f) Confessions

g) Art 7 read with art 2(3) 

Third, Declaration on Torture (GA) (1975)

1) Soft law = non-binding

2) More detail

Fourth, CAT (1984)
1) Hard Law


2) Art 1
a) Defn of “torture”: severe pain or suffering, whether physical or mental; intentionally inflicted; for such purposes as obtaining from them/TP info or a confession, punishing for an act they/TP committed or is suspected of committing, intimidating or coercing them/TP, or any reason based on discrimination of any kind; when such pain/suffering is inflicted by, at the instigation of, with the consent of, or with the acquiescence of a public official or o/person acting in an official capacity.
b) “Lawful” sanction
i) Not included

ii) Intl Law

iii) National Law

3) Art 2: 
a) legislative, administrative and judicial measures
b) no derogation

4) Art 3: expulsion, refoulement or extradition 

5) Art 4: criminal offences

6) Art 5: Jurisdiction

7) Arts 7 – 9: Extradition and Mutual Legal Assistance

8) Art 10: Education

9) Arts 13 and 14: Victims

10) Art 15: Evidence

11) Art 16: cruel, inhuman or degrading 

12) Part II — Committee Against Torture:

a) The Committee

i) Art 17

ii) Composition

iii) Period 

iv) Personal capacity


b) Functions…

i) Usual TMB functions

ii) Plus, systematic torture inquiry system under art 20, like CRC.

c) First, Periodic monitoring – art 19

i) Periodic reporting

ii) LOIPR

iii) Guidelines

iv) Two elements: core and specific

v) Process 

vi) Concluding Observations:

(1) Introduction

(2) Positive aspects

(3) Principal Areas of concern and Recommendations;

(a) Targeted/direct:

(b) More general/indirect

(4) Other issues: Ratifications, dissemination, follow up

(a) Follow up within 12 months

(i) 3 to 6 recommendations
(ii) Increased accountability
(iii) Rapporteur

vii) Non-Binding

(1) Not enforceable

(2) Highly influential


d) Second, Individual communications (art 22) 

i) Art 22

ii) Declare competence

iii) By or on behalf of victim

iv) Interim measures

v) Admissibility criteria

vi) Procedure – 

vii) Views on the Merits 

(1) Views

(2) Non-binding

(3) Highly influential

viii) Usual claims

(1) Art 3 return/refoulement/extradite to torture:
(2) Art 3 is the overwhelming case load


e) Third, General Comments

i) General Comments

ii) Procedural or Substantive

iii) Clarifications

iv) Enhance compliance

v) Non-binding

f) Fourth, Inter-State complaints (art 21)

i) State v State

ii) Declare Competence

iii) Admissibility criteria:

iv) Claudio Grossman

(1) Never used

(2) Why?
(3) When?
g) Fifth, Investigation of systemic problems – art 20
i) Systematic practice of torture

(1) Committee can investigate if it ‘receives reliable information which appears to it to contain well-founded indications that torture is being systematically practices in the territory of the State party.’

ii) Definition

iii) State party request to cooperate

iv) Inquiry by Committee

(1) Appoint one or more members

(2) Confidential

(3) Urgent

(4) Visit the State

v) Outcome

(1) Confidential report

(2) Public

vi) Purpose (Grossman)

(1) Authoritative review

(2) Assist States to change behavior

vii) Problems (Grossman)

viii) Examples

h) Political v Independent review (Grossman)

13) Denunciation (art 31)

Fifth, Optional Protocol to CAT 

1) Object of OPCAT –

a) Regular visits

b) Treatment of detainees and conditions of detention

c) Purpose

i) Public scrutiny

ii) Why?

(1) Torture in private

(2) Impunity of Torturers

(3) Vulnerability of victims

d) Solution

e) Two levels of monitoring: intl and national


2) Establish Intl mechanism:

a) Establish the Subcommittee on Prevention of Torture (SPT):

b) SPT is sub-Committee of CAT

c) Members

d) Personal Capacity

e) Appointment period


3) Establish the National mechanism


4) States’ obligations include:

a) Allow visits (art 4)

b) Consider outcomes of SPT and NPM (arts 12 and 22):

c) Allow SPT (art 14) and NPM (art 20)…

i) Number deprived; place of detention

ii) Info regarding treatment

iii) Info regarding conditions of detention

iv) Access to detention facilities

v) Private interviews

vi) Choice of where to visit/who to interviews

d) Safeguards for States:

i) Confidentiality

ii) Opt out


5) Mandate of the SPT

a) Detailed provisions about SPT mandate and States’ obligations in Part III (See arts 11-16); in short…

i) SPT visits, help NPM, cooperate with others

ii) State to cooperate with SPT

iii) SPT to have a program of regular visits

iv) States to give unrestricted access

v) No sanctions against anyone

vi) Outcomes of SPR visit (art 16):

(1) Recommendations in confidence

(2) Public

vii) Non-cooperation


6) Mandate of the NPM:

a) Detailed provisions about NPM mandate and States’ obligations in Part IV (See arts 17-23); in short…

i) State to establish and maintain NPMs

ii) State obligations re NPM: independence; expert; resources

iii) Minimum powers of NPM

(1) Examine treatment of prisoner and conditions of detention

(2) Make recommendations about these matters

(3) Review proposed and existing legislation

iv) States to give unrestricted access

v) No sanctions against anyone

vi) Outcomes

(1) Dialogue

(2) Publish reports and disseminate


7) No reservations


8) Australia?
a) Howard Govt

b) Gillard Govt

c) Turnball Govt


Other Sources of Intl Law


1) Rome Statute for the Intl Criminal Court

2) UN Special Rapporteur on Torture
a) Commission on Human Rights
b) Human Rights Council
c) Mandate 


3) Revised UN Standard Minimum Rule for the Treatment of Prisoners (Nelson Mandela Rules) (2015)


4) UN Body of Principles for the Protection of all Persons under Any Form or Detention or Imprisonment (1998)


5) UN Basic Principles for the Treatment of Prisoners (1990)


6) UN Rules for the Protection of Juveniles Deprived of the Liberty (1990)


7) UN Rules for the Treatment of Women Prisoners and Non-Custodial Measures for Women Offenders (2001)


8) Regional instruments

a) Inter-American Convention to Prevent and Punish Torture (1985)
b) European Convention on Human Rights (1950), art 3
c) European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (1987)
9) Customary Intl Law
APPLICATION OF PROHIBITION OF TORTURE AND CIDPT

1) Torture = Absolute prohibition
a) Absolute right/prohibition
b) No derogation


2) Acts constituting “torture”
a) Vuolanne v Finland (HRC) and Ireland v UK (ECHR)
i) Relative to:
(1) All circumstances

(2) Particular individual

ii) Type of acts …

3) Intention? 
a) Intention to cause pain and suffering; or to commit the act?
b) Omissions?


4) Public v Private divide
a) ICCPR: GC 20
b) CAT: ‘at the instigation of, or with the consent or acquiescence of, a public official’
c) Indirect State Responsibility: 

i) Rodriguez case

ii) Nowak examples


5) Distinctions between torture and other prohibited acts?
a) Issue? 
b) ICCPR? No distinction
c) ECHR? Distinction

6) Acts constituting “Cruel, Inhuman and Degrading Treatment or Punishment”

a) Torture vs CIDTP

i) Intention or purpose present?

ii) Severe suffering alone = CIDTP

b) Jurisprudence on CIDTP…


c) Vuolanne v Finland (HRC) 

i) Depends on all the circumstance:

ii) More than deprivation of liberty

d) Denmark & Ors v Greece
i) Degrading tmt = Deliberately designed to grossly humiliate people before others, such that they are driven to act against their will or conscience.

ii) Inhumane tmt = tmt that is deliberately designed to cause suffering.

iii) Torture = tmt that is deliberately designed to cause suffering, with the purpose of extracting a confession or information (i.e. aggravated).

e) Republic of Ireland v UK (1978) ECrtHR
i) Diff between CIDPT and torture
ii) Five Interrogation techniques…

iii) Euro Court HR…
(1) Minimum level

(2) Assessment of treatment is relative
(3) 5 Techniques = Inhuman tmt?
(4) 5 Techniques = Degrading tmt?
(5) 5 Techniques = Torture?

(a) In law?

(b) In fact?


f) Prison cases
i) Treatment in detention
(1) Deidrick v Jamaica (HRC)

ii) Conditions of detention

iii) Incommunicado detention

7) Obligation to Criminalise

a) Art 4 CAT
b) Appropriate penalties
c) No safe havens (art 5)
i) Jurisdiction
ii) Types
(1) Territorial/flag jurisdictions 
(2) Active and passive nationality principle 
(3) Try or Extradite = Universal
iii) Former Heads of State?

(1) The rule

(2) Pinochet case in UK

(3) Other examples

d) Impunity
e) CIDT
8) Relevance of prohibition on expulsion, refoulement and extradition?
a) Prohibition of T is relevant
b) Expulsion, Non-refoulement and Extradition
i) The art 3 CAT rule
ii) Exclusions

iii) Types of departures
iv) Diplomatic assurances?
9) Rights of Victims 

a) Art 13

i) Right: every victim has a right to ‘complain to, and have his case promptly and impartially examined; by a competent authority.

ii) Reprisals?

b) Art 14

i) ‘enforceable right to fair and adequate compensation, including the means for as full rehabilitation as possible.’

10) Obligation to Prevent torture – art 2

a) The rule 

b) Nowak 


11) Inadmissibility of evidence – art 15

a) The rule

b) Why?

12) Time??? Death Row Phenomenon

a) Capital Punishment
b) Death Row Phenomena (‘DRP’)
c) European Court of HR recognises DRP
d) Human Rights Committee (ICCPR) reluctant to recognise DRP
e) Warrant for execution?
f) Method of execution?
CASE STUDY
Domestic Violence as Torture

Case Study Instructions

1) Topic: Domestic Violence as Torture


2) Reading: Eremia and Others v The Republic of Moldova (ECrtHR, 28 May 2013)


3) Points for discussion:

a) Briefly outline the facts.


b) Which rights were in issue for the mother? And for the daughters?

c) The mother’s claim:

i) Did these rights impose negative or positive obligations on the State? 

ii) What did the State obligations include/involve?

iii) Was there a violation of the mother’s rights? Why?


d) The daughters’ claim?

i) Did these rights impose negative or positive obligations on the State? 

ii) What did the State obligations include/involve?

iii) Was there a violation of the mother’s rights? Why?


e) Art 14 read with art 3:

i) Should domestic violence be considered a form of gender-based discrimination under arts 3 and 14?

ii) Was there a violation of art 14 when read with art 3?

Case Summary: Eremia and Others v The Republic of Moldova (ECrtHR, 28 May 2013)
1. Facts:

a) Family scenario

b) Domestic Violence

c) Involvement of Public Authorities


2. Rights in Issue:

a) Moldovan authorities failed to discharge their positive obligations under arts 3 (torture and ill-treatment), art 8 (private and family life) and 14 (discrimination) of the Convention, to protect them from private violence and to punish A. 


3. Article 3: the mother
a) Positive obligations in private sphere

b) Positive obligations include protect against and prevent violations….
c) Effective Investigation

i) Required in private sphere

ii) To be “effective”? 
iii) Issues to consider?

iv) An obligation of means, not of result

d) Was the wife subject to art 3 tmt? Yes

e) Did the authorities comply with their positive obligations under art 3?

i) Two aspects …

ii) First, to have an appropriate legislative framework to address the issue: Yes

iii) Second, to apply the legislation to protect the victims and punish the perpetrators: No

a) Aware of behaviour

b) Not totally passive, but… not sufficient

iv) Conclusion: the State failed to meet its positive obligations

4. Art 8: the daughters
a) Issue: Did the Father’s behaviour violate the daughters’ art 8 right to a private and family life?

b) Scope of art 8?

i) Public and private aspects

ii) Positive duty to protect and its requirements
c) Was there an interference with the art 8 rights? Yes

d) Did the State comply with its positive obligations under art 8? No


5. Article 14, when read with art 3

a) Issue: Should domestic violence be considered a form of gender-based discrimination?

b) CEDAW, General Rec 28, Core Obligations of State Parties
c) Authorities had a discriminatory attitude against Women, see espec:
i) Facts of this case
ii) Findings of the Special Rapporteur on Violence against Women
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