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TOPIC OUTLINE

1) Sub-topics

a) Liberty, or freedom from arbitrary arrest and detention
b) Enforced Disappearances

c) Security of the Person


2) Terminology: Right to liberty vs freedom from freedom from arbitrary arrest and detention


FREEDOM FROM ARBITRARY ARRREST AND DETENTION
General principles

1) General rule

2) Exceptions to the rule

a) Examples:

i) suspected of committed a criminal offence
ii) persons convicted of a criminal offence


3) Focus of right

a) Rule of Law/ Due Process

4) Protect against Capricious use of power


5) HRC General Comment 35 (2014)

a) Importance of the right

i) Important on its own

ii) To prevent impairment of other rights

b) ‘Liberty’: freedom from confinement of body

c) ‘Security of the person’: body and mind/bodily and mental integrity


Sources of Intl Law


1) Article 9 of the ICCPR

a) Art 9(1):

i) Everyone has the right to liberty and security of person. 

ii) No one shall be subjected to arbitrary arrest or detention. 

iii) No one shall be deprived of his liberty except on such grounds and in accordance with such procedure as are established by law.


b) Art 9(2):

i) Anyone who is arrested shall be informed, at the time of arrest, of the reasons for his arrest and shall be promptly informed of any charges against him. 


c) Art 9(3):

i) Anyone arrested or detained on a criminal charge shall be brought promptly before a judge or other officer authorized by law to exercise judicial power and shall be entitled to trial within a reasonable time or to release. 

ii) It shall not be the general rule that persons awaiting trial shall be detained in custody, but release may be subject to guarantees to appear for trial, at any other stage of the judicial proceedings, and, should occasion arise, for execution of the judgement. 


d) Art 9(4):

i) Anyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings before a court, in order that that court may decide without delay on the lawfulness of his detention and order his release if the detention is not lawful. 


e) Art 9(5):

i) Anyone who has been the victim of unlawful arrest or detention shall have an enforceable right to compensation.


2) Other Intl Law sources

a) UDHR

b) Convention on the Rights of MW: art 16.

c) Convention on the Rights of Persons with Disabilities: art 14.

d) Declaration on the Rights of Indigenous Peoples: art 7.

e) All regional treaties

f) CIL

i) Rule of CIL
ii) Rule of jus cogens 


3) Human Rights Committee under ICCPR
a) General Comments 35 (2014)

i) New General comment

ii) Replaces GC 8


b) Concluding Comments/Observations from periodic reporting


c) Individual communication


4) UN Human Rights Council

a) Working Group on Arbitrary Detentions


b) Main work

i) Individual communications

ii) “Deliberations”


5) Other soft law sources

a) Non-binding instruments

b) Revised UN Standard Minimum Rule for the Treatment of Prisoners (Nelson Mandela Rules) (2015)

i) Part I: Rules of general application

(1) Basicprinciples
(2) Prisoner file management

(3) Separation of categories

(4) Accommodation

(5) Personal Hygiene
(6) Clothing and Bedding

(7) Food

(8) Exercise and Sport

(9) Health-care services

(10) Restrictions, discipline and sanctions

(11) Instruments of restraint

(12) Searches of Prisoners and cells

(13) Information to and complaints by Prisoners

(14) Contact with the outside world

(15) Books

(16) Religion
(17) Retention of prisoner’s property

(18) Notifications

(19) Investigation’s

(20) Removal of prisoners

(21) Institutional personnel


ii) Part II: Rules applicable to special categories

(1) Prisoners under sentence

(a) Guiding principles

(b) Treatment

(c) Classifications and Individualisation

(d) Privileges

(e) Work

(f) Education and Recreation

(g) Social relations and aftercare

(2) Prisoners with mental disabilities or health conditions

(3) Prisoners under arrest or awaiting trial

(4) Civil prisoners

(5) Persons arrested or detained without charge.

c) UN Body of Principles for the Protection of all Persons under Any Form or Detention or Imprisonment(1998)

d) UN Basic Principles for the Treatment of Prisoners (1990)

e) UN Rules for the Protection of Juveniles Deprived of the Liberty (1990)

i) Part I – Fundamental Perspectives

ii) Part II – Scope and Application of the rules


iii) Part III – Juveniles under arrest or awaiting trial


iv) Part IV – Management of Juvenile Facilities

(1) Records

(2) Admission, registration, movement and transfer

(3) Classification and placement

(4) Physical environment and accommodation

(5) Education, vocational training and work

(6) Recreation

(7) Religion

(8) Medical Care

(9) Notification of illness, injury and death

(10) Contacts with the wider community

(11) Limitations of physical restraint and the use of force

(12) Disciplinary procedures

(13) Inspection and Complaints

(14) Return to the Community


v) Part V – Personnel 


f) UN Rules for the Treatment of Women Prisoners and Non-Custodial Measures for Women Offenders (2001)

g) Regional instruments
Duty to respect, protect and fulfil
1) Duty to respect
a) Negative

b) Examples


2) Duty to protect:

a) Negative and positive

b) Non-State actors

c) Examples
d) General Comment 35, para 7 to 8

i) State obligations

(1) Protect against Third Parties

(2) E.g.: Criminals

(3) E.g. Other organizations

ii) State obligations when using private parties

3) Duty to fulfil

a) Positive

b) Procedural safeguards

Application of art 9(1): arbitrary arrest and detention

1) Deprivation

a) Confinement without consent of individual

b) Example from GC 35

2) Examples of Deprivation: GC 35
a) ‘Deprivation of liberty’: 


b) Extra deprivation


3) Not absolute right


4) Qualified rights

a) Deprivation if two conditions met

b) First, not arbitrary

c) Second, rule of law

5) ‘Arbitrary’

a) Special meaning

b) National law

c) Against the law

d) Qualitative Elements 

i) Inappropriateness

ii) Injustice

iii) Lack of predictability

iv) Lack of due process

v) Reasonableness, necessity and proportionality.

e) Examples of ‘arbitrary’
i) Remand in custody: GC 35
ii) Periodic re-evaluation: GC 35
iii) Treatment: GC 35

f) Punishment for exercising ICCPR rights
i) Arbitrary if for violation of ICCPR rights

(1) Examples
ii) Arbitrary if discriminatory application

(1) Examples
iii) Political Persecution

(1) Tshionga a Minanga v Zaire (1989)

(a) Half a day detention

(b) Violation of art 9

g) Security/Administrative detention

i) Meaning

ii) Normally arbitrary

iii) Why? Other measures

iv) Exceptional circumstances
(1) Present, Direct and Imperative threat
(2) Burden on State

6) Established by Law

a) Art 9(1), third sentence:

i) ‘No one shall be deprived of his liberty except on such grounds and in accordance with such procedure as are established by law.’


b) Substantive grounds

i) Must be prescribed by law

ii) Precise definitions

iii) Avoid overly broad/arbitrarily interpretations/applications

c) Procedural rules

i) Arrest warrants example

7) Immigration control

a) Not necessarily arbitrary

b) When can you detain?Reasonable, necessary and proportionate
c) Initial detention

d) Detention beyond initial

i) Reasons specific to individual

ii) Factors to consider:

(1) Individualised/not mandatory

(2) Other available means

iii) Examples justifying further detention…
e) Periodic review

i) Judicial review

ii) Physical and mental health?
f) Non-refoulement/Stateless and indefinite detention

i) Issue

ii) Indefinite detention not allowed


8) Sentencing after Criminal Conviction


a) Determination of sentence


b) Parole or early release

i) Legal requirements

ii) Not arbitrary

iii) Breach of parole condition

iv) Revocation of parole

c) Punitive vs non-punitive


i) Situation

ii) Compelling reasons to avoid arbitrariness

iii) Last resort and periodic review

iv) Conditions of non-punitive detention

9) Mental Health facilities

a) See General Comment 35, para 19.

Application of art 9(2)

1) Art 9(2):

a) Anyone who is arrested shall be informed, at the time of arrest, of the reasons for his arrest and shall be promptly informed of any charges against him. 


2) Informed of reasons for arrest

a) Why need for reasons?

i) Art 9(3): challenge and release
b) Formal vs informal arrest

c) Content of reasons?

i) General

ii) Specific factual reasons

d) Form of reasons?

i) Oral notice

ii) Language

iii) Delay for interpreter

e) Promptness

i) Investigations continuing

ii) Kelly v Jamaica (253/87)

(1) Twenty-six days

(2) = violation of art 9(2)
f) Vulnerable groups of people

i) Special considerations

ii) Children: Who to notify?

iii) Mentally disabled: Who to notify?


3) Promptly informed of any charges against him

a) Why inform of charges?

i) Art 9(3): challenge and release?
b) Not at time of arrest

c) Prompt

i) HRC decisions…
ii) Seven hours: Campbell, Hartley v UK (1991)
iii) Seven days: Grant v Jamaica (1996)
d) Language

e) Vulnerable groups

i) Children: Who to notify of charges?

ii) Mentally disabled: Who to notify of charges?

f) If person aware of reasons?

Application of art 9(3)

1) Art 9(3):

a) Anyone arrested or detained on a criminal charge shall be brought promptly before a judge or other officer authorized by law to exercise judicial power and shall be entitled to trial within a reasonable time or to release. 

b) It shall not be the general rule that persons awaiting trial shall be detained in custody, but release may be subject to guarantees to appear for trial, at any other stage of the judicial proceedings, and, should occasion arise, for execution of the judgement. 


2) Right to challenge the legality of the detention: Art 9(3) first sentence
a) Habeas corpus

b) Judicial control

i) By independent court

ii) Detention under judicial control

iii) Second reason for detention

c) Prompt /Without delay

i) The rule

ii) Why?

iii) Objective circumstance

iv) Ordinary situation = 48 hours
v) Longer than 48 hours = exceptional and justified

vi) Children = 24 hours

vii) HRC individual communications

(1) 50 hours: Portorreal v Dominican Republic (188/84)

(2) 73 hours: Van der Houwen v The Netherlands (583/94)

(3) 3 days: Borisenko v Hungary (852/99)

(4) 4 days incommunicado: Freemantle v Jamaica (625/95)

(5) 5 days: Nazarov v Uzbekistan (911/00)

d) Access to lawyer

e) Physically appear
i) The rule

ii) Why?

(1) Treatment?

(2) Release

3) Outcomes of challenge: art 9(3), second sentence
a) Released

b) Further investigation needed

i) Detain or release

c) Trial

i) Pre-trial detention or release

ii) If remand, no longer with police

d) When to detain and when to release?

i) Pre-trial detention is not norm

ii) Individual circumstances

iii) Is detention reasonable and necessary?

iv) Considerations:

v) Burden on the State

vi) Specified in law

vii) No mandatory categories

viii) Review decisions to detain

e) Alternatives to detention


4) Trial within reasonable time: art 9(3), first sentence

a) Reasonableness of delay

i) All circumstances

ii) Factors

b) Acceptable justifications include…
c) Unacceptable justifications include…
i) Budgetary constraints

ii) Non-national

d) Examples: HRC individual communications

i) 4 years: Kone v Senegal (386/89)

ii) 16 months: Teesdale v Trinidad and Tobago (677/96)

iii) 14 months: Thomas vJamaica (614/95)

(1) Not a violation

(2) Serious offences?

(3) Why?

e) If delay, release?

Application of art 9(4)

1) Art 9(4):

a) Anyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings before a court, in order that that court may decide without delay on the lawfulness of his detention and order his release if the detention is not lawful. 


2) Habeas corpus

3) Types of detentions
a) All types of detention
b) Examples

4) Object of review?

a) Release

b) Conditional or unconditional release

c) Judicial power

5) Lawfulness of detention
a) Lawful initially, then unlawful

i) Example:

b) Unlawful with domestic law

i) Violates art 9(4)

ii) Judicial remedy


c) Unlawful at intl law

i) Art 9(1)

ii) Other ICCPR rights

d) Not automatic

i) Art 9(3) = automatic

ii) Art 9(4) = not automatic

6) Review without delay

a) Delay before access to the court

i) Issue
ii) 3 days incommunicado: Hammel v Madagascar (155/83)

iii) 50 hours: Portorreal v Dominican Republic (188/84)

Application of art 9(5)

1) Art 9(5):

a) Anyone who has been the victim of unlawful arrest or detention shall have an enforceable right to compensation.


2) Relationship with Art 2(3)
a) Art (5) = specific example

b) Cumulative

3) Compensation
a) Financial

b) Non-pecuniary harms

c) Other ICCPR violations

4) Legal framework
a) State duty

b) Enforceable right

c) Effective

5) Which arrests and detentions?

a) All types

6) Unlawful

a) Unlawful based on:

i) Domestic law

ii) ICCPR 


EMERGENCY DETENTION – DEROGATION

1) Derogable

a) Art 9

b) Limits to derogation…
i) Art 4 requirements

(1) Measures strictly required by circumstance

(2) Not inconsistent with Intl law

2) Arbitrariness

a) Detention cannot be arbitrary

b) Definition of ‘arbitrary’

i) Flexible 

ii) Spectrum

c) HRC General Comment 35, para 66
i) Unreasonable or Unnecessary deprivations = non-derogable

ii) Unreasonable and Unnecessary = flexible

3) Non-derogable

a) Non-derogable rights

b) Procedural safeguards

c) HRC General Comments

i) Procedural guarantees that protect non-derogable rights = non-derogable

(1) GC35, para 67; GC29, para 15-16 

ii) Proceeding before court to test lawfulness of detention = non-derogable
(1) GC29, para 16; GC35, para 67

4) Frequency of derogation?


ENFORCED DISAPPEARANCE

1) Category of deprivation of liberty

2) Meaning of enforced disappearance

3) Serious violation

a) GC35: aggravated

b) Victim

4) ICCPR rights violated:

a) Multiple rights violated, including arts 9, 10, 7, 6 and 16
5) Examples

a) South America

b) Global war on terror

6) Convention for the Protection of All Persons against Enforced Disappearance (2006)
a) Response to the problem

b) Entry into force

c) State Parties
d) Beyond the course
SECURITY OF THE PERSON
1) Freedom from injury

2) Detention or not detention

3) Intentional inflict

a) Negative duty: refrain from inflicting bodily injury
b) Examples

4) State duty to protect
a) Appropriate measures

b) Foreseeable threats

c) Prospective

d) Reactive/responsive
e) Categories of vulnerable persons
i) Patterns of violence

ii) Categories

f) Duty to investigate

i) E.g. Delgado Paez v Colombia (1990) 

ii) E.g. Jayawardena v Sri Lanka (2002)

OVERVIEW OF HRC VIEWS

1) Joseph and Castan ICCPR

a) Case book

b) Content

c) Too detailed for this course

2) Article 9

a) Right to Security of the Person

b) Right to ‘Liberty’

c) The Requirement of Legality

d) ‘Arbitrary’ Detention

i) Psychiatric institutions

ii) Immigration detention

iii) National security detention

iv) Preventive detention

v) Revocation or Refusal of Parole

vi) Proportionality of Sentence
e) Right to be Informed of Criminal Charge

f) Rights of Persons Detained on Criminal Charges

i) ‘Prompt’ presentation before a judicial officer

ii) ‘Judge or Other Officer authorized by law’
iii) Length of pre-trial detention

iv) Right to Release pending trial

g) Right of HabeusCorpus

i) Review withoutdelay
ii) Access to Lawyers

iii) Access to Documents

iv) Proceedings must be before a ‘Court’
v) Effectiveness of the Right to Challenge Detention
h) Right to Compensation
i) Forced Disappearances
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