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TOPIC OUTLINE
1) Legal obligations

2) Case study on Death Penalty, including the ZAR case


INTEGRITY OF THE PERSON

1) Human Dignity = core concept

2) Preambles to IHR instruments

a) Preamble to the UDHR: ‘Whereas recognition of the inherent dignity and of the equal and inalienable rights of all members of the human family is the foundation of freedom, justice and peace in the world.’
b) Preamble of the ICCPR:‘Recognizing that these rights derive from the inherent dignity of the human person.’
c) Preamble to ICESCR: ‘Recognizing that these rights derive from the inherent dignity of the human person.’

3) Specific Personal Integrity rights flow
a) Human dignity,  = specific rights
i) Right to life in art 6
ii) Right to freedom from T and CIDTP in art 7
iii) Right to liberty in art 9

iv) Right to humane treatment when deprived of liberty in art 10

4) Session 3: art 6 and 9
5) Session 4: art 7 and 10
SOURCES: THE RIGHT TO LIFE

1) ICCPR:

a) The right: art 6(1)
i) Art 6(1): ‘Every human being has the inherent right to life. This right shall be protected by law. No one shall be arbitrarily deprived of his life.’


b) Death Penalty
i) Art 6(2) to 6(6) of the ICCPR

ii) Second Optional Protocol to the ICCPR 

2) Other sources
a) UDHR

b) Regional Treaties
c) Soft law

i) UN Basic Principles on the Use of Force and Firearms by Law Enforcement Officials (1990)

ii) UN Principles on the Effective Prevention and Investigation of Extra-Legal, Arbitrary and Summary Executions (1989)

iii) UN ECOSOC Safeguards Guaranteeing Protection of the Rights of Those Facing the Death Penalty (1984)


3) Customary International Law

4) Non-derogable

a) Art 4 of ICCPR:

b) Other rights supportive of art 6

i) Do not diminish other supportive rights

ii) Examples: fair trial
5) HRC General Comment

a) GC 36

i) New: 30 October 2018.

ii) Replaces GC 6 and 14
b) Summary

c) Focus

SCOPE: THE RIGHT TO LIFE

1) Supreme right

2) Broad interpretation

3) Two aspects to the right

a) Unnatural and premature death 

b) Life with dignity

4) For who?

a) All human beings

5) Beginning of life?

a) Unborn baby
i) UDHR
ii) ICCPR

b) Pregnant mothers

c) General Comment para 8

i) Regulate terminations

ii) Safe, legal and effective access to termination

(1) Life and health of woman; substantial pain
(2) Unsafe abortions

iii) Reproductive health 

(1) Information and education

(2) Health care

6) End of life? Assisted suicide/Euthanasia
a) Competing rights

i) Right to life

ii) Human dignity and degrading treatment

b) General Comment 36 para 9
i) Assisted suicide

ii) Who?

(1) ‘Terminally ill’ persons’;
(2) ‘who experience severe physical or mental pain and suffering’; and

(3) ‘wish to die with dignity’.

iii) What Safeguards
(1) Legal and instl procedures

(2) Free, informed, explicit and unambiguous decision

(3) Protection from pressure and abuse

7) Duty to respect, protect and fulfill: positive and negative aspects

a) The rule: respect, protect and fulfill

b) Positive and Negative

c) Respect
i) States duty
ii) Negative obligation
iii) Examples
d) Protect

i) State duty

ii) Partly positive and partly negative
iii) Examples
e) Fulfill

i) State duty

ii) Positive
iii) Examples
f) Due diligence standard

i) Obligation of means, not result.

ii) Rodley: ‘did the state exercise “due diligence” when apprised of circumstances that may have suggested that a person’s life required protection’?

PROTECTED BY LAW; ARBITRARY DEPRIVATION OF LIFE

Not absolute

1) Not absolute

2) Arbitrary vs non-arbitrary

3) Protected by law

Arbitrary deprivation of life

1) Meaning of arbitrary

a) Not just against intl or domestic law

b) Qualitative element

i) Considerthese questions:
(1) Is the law inappropriateness;

(2) Is the law unjust?

(3) Is there a lack of predictability in application of the law?

(4) Is there due process of law included?

(5) Is the law reasonable, necessary and proportionate?

2) Lawfulness and arbitrary

a) Arbitrary = inconsistent with intl or domestic law.

3) Arbitrary and other Covenant rights

a) The rule
b) Examples

4) State Law Enforcement


a) Lethal force by State Law Enforcement?
i) Extreme measure

ii) Escaping suspect?

b) Necessity and Proportionality
c) State duties:

i) Laws;

ii) Procedures;
iii) Mandatory reporting, review and investigation;
iv) ‘less lethal’ means and adequate protective equipment;
v) Appropriate training.


d) Private actors in law enforcement.

i) State duty remains…

ii) The State duty includes…


e) UN Basic Principles on the Use of Force and Firearms

i) The GC 36 is consistent with Principle 9:

(1) Exceptions to non-use of lethal force, where less extremes are insufficient?
(a) self-defence or defence 
(b) prevent serious crime involving grave threat to life, 
(c) arrest a dangerous or to prevent escape
f) Examples of breach: 
i) Guerrero v Colombia (HRC 1982)
ii) Tagayeva and Others v Russia (ECrtHR 2017)


DUTY TO PROTECT LIFE 
1) Art 6(1): Second sentence: right to life ‘shall be protected by law’.

2) Legislative measures

a) Reasonable foreseeable threats

b) Allowable Deprivations: prescribed by law and precise

c) Criminal prohibitions on (incitement to) violence 

i) Protective measures…

ii) Criminalise the following…

iii) Punishment


3) State organs and governance structures

a) Support right to life

b) Institutions and procedure

c) Investigation and prosecution

d) Punishment and reparation

4) Threats from Private Persons and Entities


a) State duty to protect

b) Due diligence

c) Due diligence preventive measures…


5) Vulnerable Persons and Special measures

a) Specific threats or pre-existing patterns of violence

i) Examples

b) Special measures of protection

i) Special measures of protection may include

6) Persons deprived of liberty

a) Heightened duty of care

b) Assume responsibility because of detention
c) Places of detention

d) Financial resources

e) Private detention facilities

f) Example


7) Deportation, Extradition and transfer to countries

a) State duty – real risk of violation?

b) Types of transfers

c) Example: Death penalty

d) Personal risk

e) Assurances from receiving State 

i) Can sending State rely on assurances of receiving State?

ii) Assess following factors…

8) General Condition of Society

a) Direct threats/prevent enjoyment of

b) Examples

c) Adequate conditions for protecting life

i) Examples of essential goods and services

ii) Examples of general nature and application
9) Duty to investigate and prosecute

a) The duty

b) When does the duty arise?

i) Knowledge of death

ii) Loss of life in custody

iii) Use of potentially lethal form
c) Aim of investigation and prosecution?

d) Immunities and amnesties

e) Requirements of investigation?

i) Criminal investigation

ii) Characteristics of an investigation

iii) Purpose of investigation

iv) Involvement of next of kin

v) Protect against threats, attacks and reprisals
f) Criminal prosecution

g) Full reparation

i) Individual aspects
ii) Systemic aspects to prevent re-occurrence

Right to life and other rights

1) General comment

a) Other rights

b) Examples:

i) Torture art 7

ii) Right to liberty art 9

iii) Enforced disappearances

iv) Children’s rights under art 24

v) Non-discrimination rights


2) Environmental degradation, climate change and unstainable development
a) Pressing and serious threat

b) Environmental law

c) Obligation to respect and ensure right to life and live with dignity

i) Preserve and protect environment

ii) Measures

Overview of HRC Views

1) Joseph and Castan ICCPR

a) Case book

b) Content

c) Too detailed for this course


2) Right to life

a) Rights not to be killed by the State

i) Attempted assignation

ii) Duty of investigate State Killings

iii) Duty to Punish Offenders for State Killings

b) Enforced Disappearances

c) Duty to Train Relevant Personnel

d) Duty to Protect Detainees

e) Duty to Control Private Entities

f) Capital punishment

i) Mandatory death penalty

ii) Reintroduction of the DP

iii) Right to seek a pardon

iv) Persons exempt from the DP

g) Non-Deportation obligations

i) Extradition to a State with DP

ii) Other non-deportation obligations

h) Environmental and Socio-economic aspects of Art 6

i) Participation in War, including nuclear capabilities

j) Women and the right to life, including abortion

k) Euthanasia

DEATH PENALTY

Why Death Penalty persists?

1) Consent of States

2) Substantial minority practice DP

3) State Practice and IL

International Law Provisions
1) ICCPR

a) Art 6(2): serious crimes; not contrary to ICCPR; after final judgment

b) Art 6(4): pardon or commutation of sentence

c) Art 6 (5): Under 18 and pregnant women

d) Art 6(6): No delay in abolition

2) Second Optional Protocol to the ICCPR (1989)
a) Preamble

i) Abolition desirable

ii) Abolition progresses right to life

b) Art 1: 

i) No execution

ii) Abolish death penalty

c) Arts 3 to 5:

i) Periodic reporting

ii) State v State complaint

iii) Individual communications


d) Art 6: no derogation from prohibition on execution

3) General Assembly

a) Progressive restriction
b) Ultimate goal – abolition
c) Biennial resolution


Substantive limitations on the Death Penalty
1) Anomaly

a) Right to life vs Death Penalty

b) Narrow construction

2) Non-abolition states

a) Only applies to non-abolition states

3) Abolition States

a) No reintroduction

4) Most serious crimes

a) Proportionality
b) Principles: restrictive reading

c) Examples: HRC GC 36

i) Crimes not resulting in death – no DP

ii) Limited involvement or complicity – no DP

iii) Crimes that violate the ICCPR

d) Examples: HRC communications
i) Mandatory death penalty for armed robbery?

ii) Mandatory death penalty for all murders?

5) Changes to Offences post-ICCPR
a) Offences not capital offences before ratification of ICCPR cannot become capital offences

6) Principles associated with legality

a) Non-retrospectivity: Art 6(2)
b) Vaguely defined crimes

c) Retroactive abolition of DP

7) Categories of persons:

a) Under 18 years old

d) Pregnant women

e) Special barriers to defending yourself

i) The rule

ii) Examples

8) Personal circumstances

a) Must consider personal circumstances

b) Mandatory sentences = problem

c) Availably of pardon or commutation

9) Deportation, extradition and transfer
a) Sending State abolished DP

b) Sending State offence does not carry DP

10) Future steps

a) Irrevocable path to abolition

b) No 

c) Development of the law

i) State practice

ii) Examples
Procedural limitations on the Death Penalty

1) Fair trial (art 14)

a) No DP without art 14 FT

b) Art 14 and art 6 together

c) FT becomes non-derogable

i) Right to life is non-derogable, so procedural aspects of art 14 non-derogable in DP cases

d) Examples of breach
e) Examples: Individual communication

i) Mbenge et al v Zaire (1983) trial in absentia

ii) Richards v Jamaica (1997): no prosecution after guilty plea

iii) La Vende v Trinidad and Tobago (1997): poor legal representation

iv) Yuzepchuk v Belarus (2014): witnesses

2) Right of appeal
a) Art 14(5)

b) Applies to DP cases

3) Pardons and commutation – art 6(4)

a) Right to seek

b) Must be available

c) Stay of execution 

d) Procedure?

4) Interim measures

a) Interim measures by intl body

b) No execution while interim measure

5) Competent court

a) Art 6(2) 
b) Characteristics

6) Manner and mode of Execution
a) Minimum suffering to avoid ill-treatment

b) GC 36 on art 7:

i) Art 7 impact

ii) Art 6 and Art 7 together

iii) Examples of contrary to art 7
iv) Lack of information

v) Delays

vi) Conditions on death row.

c) Examples: individual cases
i) Extradition to DOP vs non-DP State

(1) Soering v UK (ECHR)
ii) Secrecy: HRC
(1) Principles
(2) USSR: Lyashkevich v Belarus (2003).

CASE STUDY:

Instructions

1) Topic: Death Penalty

2) Reading: S v Makwanyane and Another [1995] ZACC 3
3) Points for discussion:

a) Briefly outline the facts.

b) Which rights were in issue?

c) Was there a violation of rights?

d) If so, was that violation justified under the s 36 general limitations provision?

i) Prescribed by a law of general application?

ii) Is the limitation reasonable and justifiable in an open and democratic society, taking into account:

(1) the nature of the right that is limited;
(2) the purpose for which the right is limited and the importance of that purpose to society;
(3) the nature and extent of the limitation;
(4) the relationship between the limitation and its purpose; and
(5) whether there is a less restrictive means to achieve the legitimate purpose?
S v Makwanyane (Constitutional Court of South Africa, CCT/3/94), 6 June 1995

1) Issue

2) Facts
a) Charges
b) Penalty

c) Death penalty in practice

3) First Q: has legislation violated (or limited) a right?

a) Right to life
b) Right to human dignity

c) Freedom from cruel punishment

4) Second Q: whether the limitation can be justified as a permissible limitation?

a) First, Law of General Application?

b) Second, Reasonable and Justifiable in an Open and Democratic Society
i) Legal principles

ii) Consider the factors…

iii) Para (a): the nature of the right
(1) What is the importance of the right in the overall constitutional scheme?
(a) Right to life;

(b) Right to human dignity

(c) Cruel punishment.


iv) Para (b): The Importance of the Purpose of the Limitation

(1) Deterrent against violent crime
(2) Prevent recurrence of violent crime
(3) Retribution for violent crime.

v) Para (c): The Nature and Extent of the Limitation:

(1) Proportionality? Was there proportionality betweenthe harm done by the DP and the purposes it sought to achieve
(2) How seriously does the limit affect the rights?

vi) Para (d) the Relation Between the Limit and its Purpose

(1) Rational connection?

(2) Means and Ends?
(3) Prevention rational connection?

(4) Deterrence and rational connection?

vii) Para (e): Less Restrictive Means to Achieve the Purpose

(1) Deterrence

(2) Prevention

viii) Overall balance:

(1) On one hand:

(a) Destruction of life and dignity by DP; and

(b) Elements or arbitrariness, 

(c) The possibility of error in enforcement of DP, and 

(d) The alternative a life imprisonment.

(2) On the other hand:

(a) Deterrence;

(b) Prevention;

(c) Retributive justice (not given same weight)
(3) Not a clear and convincing case:

5) Class Discussion

The End
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