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INTRODUCTION TO THE COURSE

Course Resources


1) Google drive


2) Course Outline and Reading Guide

a) Folder – ‘A: Course Information, Seminar Structure and Reading’

b) Must read


3) Compilations of General Comments

a) Folder: ‘Compilation of HRC and ESCR General Comments – Vietnamese’

i) HRC GC No 1 to 34; and 

ii) CESCR GC No 1-24.


4) International Human Treaties

a) ‘Intl HR Treaties – English’

b) ‘Intl HR Treaties – Vietnamese’


5) Sessions

a) Folders for each session

i) Required Readings

ii) Teaching tools: summaries, powerpoints, case study instructions


6) Overview of the Course Outline and Reading Guide

Lecturers


1) We have two lecturers for this unit.

a) Dr Julie Debeljak – topic 1 to 4

b) Dr Tania Penovic – topic 5 – 9 


Objectives of the module (p 1-2)

1) Understand the history and development of international human rights law; character, position and role of international human rights law as an independent branch of modern international law; and


2) Understand the basic principles and international standards of human rights and the implications of these principles and standards in the world.


Content 

1) Summary of content(p 2):


a) An overview of the history and development of the modern system of international human rights law, including an introduction to relevant public international law concepts and the modern human rights instruments.


b) The concepts, subjects, sources and methods of regulation of international human rights law, including an overview of the rights and freedoms.


c) Civil and political rights.


d) Economic, social and cultural rights.


2) Detailed content (p 2-5)
a) Topic 1 and 2 – Overview and introduction of IHRL
b) Topics 3, 4, 5 and 6: Civil and Political Rights
c) Topic 6, 7 and 8: Economic, Social and Cultural Rights

3) Case studies/group exercises

4) Indicative Content only

a) Each topic is large

b) English language translation

c) Seminar time

d) Self-directed learning


5) Seminar times

a) Weekday classes

b) Saturday class

c) Sunday class


Readings 

1) List of Readings 

2) Required Reading (p 6-9):
a) Vietnamese v English

b) English only
c) VNU Textbooks

d) IHRL Instruments

e) Topic by Topic

3) Reference Materials (p 9-13)

a) Purpose

b) Vietnamese v English

c) Categories of reference materials

i) UN Primary Materials (Vietnamese and English)
(1) See Google drive folders ‘Intl HR Treaties – English’ and ‘Intl HR Treaties – Vietnamese’

ii) UN Documents (available in Vietnamese and English)
(1) See Google drive folder: ‘Compilation of HRC and ESCR General Comments – Vietnamese’

iii) Vietnamese and English Language Books
iv) Law Reports 
v) Journals
vi) Useful Websites

vii) Useful Speeches

4) English resources

a) Extend language skills

b) Compare and contrast English to Vietnamese

c) Language ability

Course Assessment

1) VNU-SL

INTRODUCTIONS TO EACH OTHER

1) Before formally starting the subject, I want to get a feel for the cohort, so I want you to answer the following…

2) Your name?

3) Your experience with human rights to date? E.g. professional or volunteer experience?

4) Your background? E.g. current career, or most previous other degree?
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INTRODUCTION TO TOPIC
1) Topics to cover

a) International Law and its fit with Intl HR Law

b) History and Development of IHRL

c) ICCPR and ICESCR

d) Which Rights

e) Domestic and International system?

THE NATURE OF INTERNATIONAL LAW
1) IHRL = sub-set of International Law
a) IHRL is a sub-set of broader international Law

b) General introduction to Intl Law

c) New or revision


2) What is IL?

a) IL is a legal system that regulates the activities of, and relationships between, all members of the international community.

3) Who are members of the international community?

a) States?
b) Other non-State actors?


4) The main principles underlying IL:

a) Consensual nature of IL (first and foremost)
i) Impact of Sovereignty
ii) Express and Implied consent 
b) Territorial sovereignty

c) Political integrity

d) Non-interference in the domestic matters of States.

i) The principle: non-interference in the domestic matters of States
ii) Historically

iii) Recent change: human rights abuses in any country have become the legitimate concern of the international community
SOURCES OF INTERNATIONAL LAW
1. The Statute of the Intl Court of Justice

2. Art 38: “The Court, whose function it is to decide in accordance with international law such disputes as are submitted to it, shall apply:
a) international conventions, whether general or particular, establishing rules expressly recognized by the contesting States;
b) international custom, as evidence of a general practice accepted as L;
c) general principles of law recognized by civilised nations;
d) subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law.


First source: Treaties

1. Contracts?

2. Parties
3. Subject Matters of T
4. Stages to concluding a treaty
a) First, adoption on text

b) Second, open for signature

c) Third, ratification
i) Creation of binding IL obligations

ii) Depends on constitutional arrangement

iii) Dualist States
a) Two separate systems of law operating: the intl and the domestic

b) E.g.: Australia…

(1) International obligations?

(2) Domestic obligations?

iv) Monoist States.

a) Monoist: one act gives rise to both international and domestic obligations

b) Example: US

v) Vietnam?
vi) Domestic approval; then international ratification
d) Fourth, entry into force

e) Fifth, accession/accede to Treaty

i) E.g. Vietnam acceded to a number of the IHRL treaties

a) ICCPR (24 Sept 1982)

b) ICESCR (24 Sept 1982)

c) CERD (9 June 1982)

ii) Distinctions between States that ratify and States that accede…
f) Sixth, Denunciation:

i) E.g. CAT 

ii) Examples: Trinidad and Tobago denounced the First Optional Protocol to the ICCPR.

5. Obligations?

a) Who?

b) When?
c) Transitional provisions

i) Art 18 Vienna Convention on the Law of T
ii) Obligation from signature: cannot defeat the object and purpose of the treaty

iii) Problem: 

a) Technical breach;

b) But enforcement would be a disincentive to ratify.

Second source: Customary Intl Law

1. Two elements to CIL: State practice, and opinio juris

2. State practice
a) Definition

b) What type of conduct?

3. Opinio Juris 
a) The concept: the subjective belief that the proved State practice/behaviour is required by law
4. Who has obligations? 

a) Implied Consent

5. How does CIL change?

a) Difficult to establish new/different CIL

b) A flexible approach to opinion juris

6. Examples of CIL:

a) Intl Humanitarian law:

b) IHRL:

i) Freedom from genocide;

ii) Freedom from slavery or the slave trade;

iii) The murder or causing the disappearance of individuals;

iv) Freedom from torture or other cruel, inhuman or degrading treatment or punishment;

v) Freedom from prolonged arbitrary detention;

vi) Systematic racial discrimination;

vii) A consistent pattern of gross violations of internationally recognised HRs.

c) UDHR?

Interaction b/w Treaties and Customary International Law

1. CIL into Treaty
a) CIL can be codified into treaty
b) Who has obligations?
c) Why would you do this?

2. T into CIL?

a) T obligations develop into CIL

b) Who has obligations?

Jus Cogens and Erga Omnes Obligations


1. Jus Cogens 

a) Binds all States

b) Fundamental obligations

c) Examples: The first six CIL rules listed above.

2. Erga Omnes:

a) Obligations owed to the international Community as a whole

b) Breach of erga omnes

c) Examples 

i) Acts of aggression.

ii) The seven CIL rules listed above

WHO IS BOUND BY INTERNATIONAL LAW
States as subjects of Intl Law

1. The rule

2. States as subjects of IL
a) States are said to be ‘subjects’ of IL; they are subject to its rights and obligations/duties.

3. Individuals as objects

a) Individuals are said to be ‘objects’ of IL; they are the object of the agreement under IHRL
Direct and Indirect obligations of States

1. Direct Obligations of States 

2. Indirect responsibility of States for the actions of non-State actors in some circumstances

3. E.g. Velasquez Rodriguez (Inter-American Court) 

a) Facts
b) Held…

i) Direct: there was a direct chain of responsibility back to the State.

ii) Indirect:

a) The question: whether the State could be indirectly responsible for the acts of private individuals?

b) Acts imputable to State?

(1) ‘Any impairment of those rights which can be attributed … to the action or omission of any public authority constitutes an act imputable to the State, which assumes responsibility…’
c) Due diligence?

(1) A State is not responsible for an act of a private individual which violates HRs, unless the State was not duly diligent in preventing the violation, or responding to it as required by a T.

d) Legal Duties: The State has the legal duty:

(1) To prevent hr violations,

(2) to investigate violations committed, 

(3) to identify those responsible, 
(4) to impose the appropriate punishment, and 
(5) to give the victim adequate compensation.
Individual responsibility at IL?

1. Question?

a) Is there ever individual responsibility under IL?


2. Answer

a) International Crimes = yes
b) Other non-State organs?

State Responsibility vs Individual Responsibility 

1. State Responsibility
a) Direct and Indirect
b) Reparative vs Punitive

c) State Injured 


2. Individual Responsibility
a) Individual alone
b) Punitive
c) Punish for intl commy


3. Interaction b/w State and Indiv Responsibility
a) Not mutually exclusive:

b) Ordinary vs Extraordinary breaches
LIMITATIONS ON OBLIGATIONS


Introduction 

1. Ways to limit or qualify obligations 


Reservations


1. Definition
a) Qualifies application

b) Condition on consent


2. Timing
a) Made when ratifying

b) Withdrawn = anytime

3. Treaty relations
a) Alters relations with non-reserving State:

b) Options: accept or reject

4. Validity of reservation:

a) Consistency with the bjects and purposes of the T?

b) Example: Art 2(f) of CEDAW 

c) Prohibited under the T

i) The rule

ii) Example: art 124 of the Rome Statute
d) Who decides? TMB

5. Severance of void reservations

a) Severance of invalid reservation

b) Issues with consent

6. Reservations to a T reflecting CIL?

7. Why allow reservations?

Derogation


1. Suspension in exceptional circumstances

2. Restrictions:

a) First, Non-derogable rights

b) Second, Condition on exercise of derogation

i) Art 4 ICCPR: ‘In time of public emergency which threatens the life of the nation and the existence of which is publicly proclaimed, States may take measures of derogation from obligns under ICCPR, to the extent strictly required by the exigencies of the situation, provided measures are not inconsistent with other obligns under IL; and do not involve discrimination on basis of race, colour, sex, language, religion or social origin.

ii) Factors

a) publicly proclaimed emergency which threatens the life of the nation;

b) derogating measures are only to the extent strictly 

c) conformity with IL and non-discriminatory


3. Session 2

Qualifications and limits to rights


1. First, qualification to scope of right

a) E.g. Right to liberty under Art 9 ICCPR:

i) ‘Everyone has the right to liberty and security of person. No one shall be subjected to arbitrary arrest or detention.’
b) Qualifications impact?

i) Qualification reduce the scope of the right

ii) Do not involve violations

2. Second, internal limits

a) E.g. religion

i) Art 19 (1): freedom of religion

a) Everyone shall have the right to freedom of thought, conscience and religion

ii) Art 19(3): limits

a) ‘Freedom to manifest one's religion or beliefs may be subject only to such limitations as are prescribed by law and are necessary to protect public safety, order, health, or morals or the fundamental rights and freedoms of others.’


3. Third, general limits

a) E.g. Art 4 of ICESCR 

i) allows limits on the rights ‘only in so far as may be compatible with the nature of these rights and solely for the purpose of promoting the general welfare in a democratic society.’ 


b) E.g.: Section 1 of the Canadian Charter.

i) The Charter guarantees these rights … ‘subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society’


4. Differences between qualified and limited rights are:

a) Exceptions vs justified violations

b) Specific qualification vs broader limitation

5. Examples

a) Session 2

b) Session 3 to 9

ENFORCEMENT OF INTERNATIONAL LAW


IL Treaty 

1. The nature of enforcement differs between IHRL treaties and regular intl law treaties…

2. Regular intl law treaties: 
a) Reciprocal rights and obligations between States


Rights







Obligations

IHRL Treaty


1. IHRL treaties:


Obligations








Obligations



Rights 






Rights 


2. Obligations between States; benefits flow to individuals

3. Problem?

4. Answer?
a) Onerous system of monitoring of States through:

i) Bodies created under the United Nations Charter; and

ii) Bodies created under IHRL Treaties.
THE MODERN HUMAN RIGHTS REGIME: POST WWII

The Instruments 

1) Post-WWII 


2) Charter of the United Nations (1945) (‘UNC’)


a) Establishes the United Nations

b) Universal

c) Preamble to the Charter
i) Fundamental human rights
ii) Dignity and worth of the human person
iii) Equal rights of men and women


d) Two main functions of UNC and the UN:

i) secure international peace and security [Security Council]; and

ii) secure human rights and fundamental freedoms for all people without distinction


e) Established Structure/Institutions of UN:

i) e.g. Security Council
ii) e.g. ECOSOC


f) Human rights

i) Reference only
(1) Art 55 provides that the UN shall promote, ‘universal respect for, and observance of, human rights and fundamental freedoms for all without discrimination as to race, sex, language or religion 

(2) Article 56 states that ‘all members pledge themselves to take joint and separate action in co-operation with the Organisation for the achievement of the purposes set forth in Art 55.’
ii) UDHR, ICCPR and ICESCR

3) Universal Declaration of Human Rights 1948
a) ECOSOC

i) Main HR body 

ii) ECOSOC worked through Commissions

(1) E.g. Commission on Human Rights 

(2) E.g. Commission on Status of Women


iii) Intl Bill of Rights 
(1) Pressure to elaborate human rights

(2) UDHR was the first task of Commission on HR 


b) Universal Declaration of Human Rights?

i) Adopted 10 December 1948

ii) UDHR is only a declaration: soft law, not hard law.


iii) Address WWII


iv) Protected all rights: CPESC
(1) CPESC rights
(2) Summary of articles
(a) Article 1: All human beings are born free and equal in dignity and rights
(b) Art 2 – non-discrimination clause
(c) Art 3 – right to life, liberty and security of the person
(d) Art 4 – slavery and servitude
(e) Art 5 – torture
(f) Art 6 – recognition before the law
(g) Art 7 – equality provision
(h) Art 8 – effective remedies for violations of rights
(i) Art 9 – no arbitrary arrest and detention
(j) Art 10 – fair trial
(k) Art 11 – presumption of innocence; no retrospectiive criminal offences
(l) Art 12 – privacy, family, etc
(m) Art 13 – freedom of movement
(n) Art 14 – asylum rights
(o) Art 15 – right to nationality
(p) Art 16 – right to marry and found family
(q) Art 17 – right to property
(r) Art 18 – freedom of thought, conscience and religion
(s) Art 19 – freedom of expression
(t) Art 20 – freedom of assembly
(u) Art 21 – public participant rights
(v) Art 22 – right to social security
(w) Art 23 – right to work, pay conditions, trade unions, etc
(x) Art 24 – right to rest and leisure
(y) Art 25 – adequate std of living 
(z) Art 26 – right to education
(aa) Art 27 – right to participate in cultural life

v) Philosophical/religious roots?

(1) Enlightenment thinking
(2) Moral foundation?

(a) Louis Henkin… ‘Developed during the decades following the Second World War, international human rights are not the work of philosophers, but of politicians and citizens, and philosophers have only begun to try to build conceptual justifications for them. The international expressions of rights themselves claim no philosophical foundation, nor do they reflect any clear philosophical assumptions; they articulate no particular moral principles or any single, comprehensive theory of the relation of the individual to society. That there are “fundamental; human rights” was a declared article of faith, “reaffirmed” by “the people of the United Nations” in the UN Charter. The UDHR, striving for a pronouncement that would appeal to diverse political systems governing diverse peoples, built on that faith and shunned philosophical exploration.’

2) International Covenants

a) The Covenants

i) Intl Covenant on Civil and Pol Rights – ICCPR

ii) Intl Covenant on Economic, Social and Cultural Rights – ICESCR


b) Split into two documents
i) See PowerPoint diagram


c) History to the Covenants

i) Soft to Hard
ii) Text adopted 1966
iii) Entered into force 1976

d) Why two?

i) East v West

ii) Individual v collective rights


e) Why 18 years from adoption to entering into force?


f) Intl BoR = UDHR + ICCPR + ICESCR.
i) See PowerPoint diagram


4) Additional Conventions
a) Seven more major HR Treaties
i) CERD – 1966 
ii) CEDAW – 1979
iii) CAT – 1984
iv) CROC – 1989 
v) CMW – 1990;
vi) CPED – 2006 
vii) CRPD – 2006

b) Why separate Conventions?

c) Pyramid of rights
Who has obligations under IHRL?

1) State as subject of IHRL

2) Direct State Responsibility
3) Indirect State Responsibility
4) Individual responsibility?

a) Individuals traditionally objects 
b) Individuals now have some responsibility
How are the obligations enforced?

1) IHRL Treaty 

a) Obligation on States; Benefits on Individuals
b) Problem


2) Monitoring of IHRL

a) Bodies created under the United Nations Charter; and

b) Bodies created under IHRL Treaties.

3) Session 2
Post Cold War Era
1) Fall of Communism and Vienna Conference on HRs


a) Fall of communism

b) World conference on HRs in Vienna

c) Purpose of World Conference?
i) East-West divide 

ii) To reaffirm the universality and interdependency of HRs


2) East vs West/North vs South

a) Cultural imperialism
b) Political hegemony

c) Hypocritical

i) Developed world historically…

ii) Developing world:

d) Generations of rights

i) The North/Developed

ii) The South/Developing

3) Universal HRs?

a) Universality and North/South divide?

b) Four separate Declarations

i) ASEAN: Bangkok Declaration 

ii) Latin America and the Caribbean: San Jose Declaration.

iii) Africa: Tunis Declaration.

iv) Arab region: Cairo Declaration.


4) Outcome of the Vienna Conference

a) The Vienna Declaration on Human Rights

b) The Programme of Action.

c) Office of the High Commission for Human Rights

CONFLICTS AND INTERACTIONS BETWEEN DOMESTIC AND INTL LAW

1. Issues

a) Conflicts between Intl law and domestic law?

b) Interaction between intl and domestic law?


Intl Law Perspective


1. From International law Perspective…


2. Conflict between laws…

a) Intl law prevails

b) State law – change or in breach


3. Why?

a) Essence of HR: HR obligations = minimum stds

b) Essence of Consent


Domestic Law Perspective

1. Domestic law view of intl law…
a) Australia 
i) Use as an example

ii) Dualist system

b) Is Vietnam similar?


2. Dualist system

a) IHRL no direct effect in Domestic law


3. If Australian law contrary to IL?
a) = Australian law prevails


4. If Australian law has incorporated IL?

a) = Intl law part of Australian law

b) Dualism

5. Problems with dualism?

a) Intl Credit
b) Domestic Avoidance
Interaction between Intl Law and Domestic Law


1. The importance of domestic law to intl law
a) Translation of IHRL into domestic law is vital

b) Why?

i) Violations at domestic level

ii) Domestic clarifies scope, content and limits of rights

iii) States have obligations to implement…

iv) Weak intl enforcement mechanisms


2. The mode of implementation of intl HRL

a) Uncertain
b) HRC Gen Comment 3

i) State choice, but…

ii) Effective; not a façade

iii) Bills of Rights?

a) Not required, but preferred

b) Less than Bill of rights?

(1) Example: ordinary statutes

(2) Example: National HR institution

3. Translating CIL into domestic law?

a) Binds all States

b) Part of Common law


4. Translating Treaty into domestic law?

a) Depends on a State’s Constitution

b) Dualist systems

i) Two systems of law: domestic and intl

ii) Incorporation of intl into the domestic = two steps

iii) E.g.: Australia:

a) Incorporation of intl T

b) Section 51(xxix) of the Constitution
(1) Executive role…

(2) Pmt role…

(3) Why? Pmt sovereignty


c) Monoist

i) Some States are monoist States
ii) One system of law

iii) Incorporation of intl obligations into the domestic system = one act

iv) E.g. USA:

a) Congress: ratifies and incorporates

b) Executive role?

c) Implementation issues?

d) Self-executing and non-self-executing

(1) Self-executing = truly monist; or

(2) Non-self-executing = in effect become dualist.


The End
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