PHAP LUAT VE QUYEN TINH DUC TREN THE GIOI
VA MOT SO VAN PE PAT RA VOI VIET NAM

Vii Cong Giao™

1. Nhan thirc vé quyén tinh duc

Quyén tinh dyc (sexual rights/rights to sexuality) la khai niém hién dugc st dung ngay
cang rong rai khong ch1 béi cac td chire phi chinh pht, ma con boi Lién hop qudc va céac to chirc
lién chinh phu quoc té,* cac nha nudce va gi61 hoc thuat.

Theo IPPF (the International Planned Parenthood Federation, tam dich la Lién doan
quoc te cac bdc cha me c6 ké hogch) thi quyen tinh duc la mét tap hop cac quyen dang duwoc
cung ¢o lién quan dén tinh duc ma gop phan vao tu do, binh ddng va nhan pham cua tat ca moi
nguoi ;2 Con theo mot dé xudt (khong phai la dinh nghia chinh thirc) duoc dua ra thao luan boi
T6 chtc Y té Thé g101 (WHO) thi quyen tinh duc la nhitng quyen con ngum duwoc thuwa nhdn
trong phdp ludt cua cdc quoc gia, cac van kién nhdn quyén quoc 1é va cdc tuyén bé dong thudn
khdc. N6 bao gom quyén ciia tdt cd moi nguoti, mot cach tw do khong bi cuong birc, phan biét doi
xir va bao luc, duoc: (1) huong tiéu chudn cao nhdt cé thé vé sirc khoé tinh duc, bao gom viéc
tzep cdn voi cdc dich vu cham séc sike khoé sinh san va tinh duc; (2) tim kiém, tiép nhdn va pho
bién thong tin lién quan dén tinh duc; (3) huong gido duc tinh dyc; (4) ton trong sw todan ven ve
théan thé; (5) lwa chon ban tinh: (6) quyét dinh c6 tham gia hoat dong tinh duc hay khéng; (7) c¢6
cdc quan hé dong thudn vé tinh duc; (8) két hon dua trén sw dong thudn; (9) quyét dinh c6 con
hay khong va vao khi nao; (10) tim cau mot doi song tinh dyc thich thu, an toan va thoa man.

Moi ngum khi hwéng thu cdc quyén ndy dong thoi cé nghia vu tén trong cdc quyén ciia ngudi
khéc.®

Maic du vay, hién chua cé dinh nghia nao vé quyén tinh duc dugc thira nhan chung boi
cong ddng qudc té. T nhitng gi duoc thao luan va nghién ctru vé van dé nay trén thé gidi, theo
ching t6i, co thé hiéu quyén tinh duc la kha nang ciia moi cé nhan, theo mét cach thirc tw do va
c6 trach nhiém, dwoc biéu 16 xu hwong, thyc hanh va huong thu doi S(fng tinh duc mot minh
hodic véi ngueoi khdc ma khéng phdi chiu bat ky sw can tré, trieng phat, lam dung, béc 16t hay
phan biét @i xir ndo, mién la khéng lam dnh hudng dén cac quyén, tw do va lpi ich chinh dang
clia nguoi khdc va ciia cong dong.*

* Khoa Luat, Dai hoc Quéc gia Ha Noi/Vién Chinh séch cong va Phap luit.

! Xem phat biéu caa Téng thu ky Lién hop quéc Ban Ki Moon, dng Michel Sidibé - Giam déc diéu hanh Chuong trinh cua Lién
hop quéc v& phong, chéng HIV/AID (UNAIDS).. nhan Ngay thé gi¢i phong, chéng AIDS niam 2012, tai
http://www.un.org/en/events/aidsday/2012/statements.shtml, truy cap ngay 1/1/2013.

2 Nguyén van: Sexual rights are an evolving set of entitlements related to sexuality that contribute to the freedom, equality and
dignity of all people.Xem tai http://ippf.org/resources/publications/sexual-rights-ippf-declaration, truy cap ngay 22/12/2012.

8 Xem tai http://www.who.int/reproductivehealth/topics/gender_rights/sexual_health/en/, truy cap ngay 22/12/2012.

Cung xem dé& xuét (khong phai la dinh nghia chinh thirc) duge dua ra thdo luén boi Té chirc Y té Thé giéi (WHO), theo do
quyén tinh duc la nhitng quyén con nguoi duoc thira nhdn trong phdp ludt cia cac quéc gia, cdc van kién nhdn quyén quoc 1é va
cdc tuyén bé dong thudn khéc. N6 bao gom quyen clia tat cd moi nguoi, mot cach tw do khong bi cwong biic, phan biét ddi xir va
bao luc, dwoc: (1) hudng tiéu chudn cao nhat €6 thé vé sirc khoé tinh duc, bao gom viéc tiép cdn voi cdc dich vu cham soc sirc
khoé sinh san va tinh duc; (2) fim kiém, tiép nhén va phé bién théng tin lién quan dén tinh duc; (3) hudng gido duc tinh duc; (4)
ton trong su toan ven vé than thé; (5) lwa chon ban tinh: (6) quyét dinh ¢ tham gia hoat dgng tinh duc hay khong; (7) cd cdc
quan hé dong thudn vé tinh duc; (8) két hon diwa trén si dong thudn; (9) quyét dinh c6 con hay khong va vdo khi nao; (10) tim
cau mét doi séng tinh duc thich thi, an toan va thod man. Moi nguwdi khi hwong thu cdc quyén ndy dong thoi cé nghia vy tén
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Gidng nhu cac quyén con nguoi khac, quyen tinh dyc mang tinh phd quat, danh cho moi
thanh vién cua nhan loai, vi vay, vé nguyén tic, can cha ¥y dén quyén tinh duc cua tat ca moi ca
nhan. Tuy nhién, trong thyuc té, quyén ndy thudng duoc gin véi mot so nhom x4 hoi nhét dinh,
bao gdm nhitng nhom c6 xu huéng, lua chon tinh duc khac biét voi sé déng (nhiing nguoi co
quan hé tinh duc dong tinh (gay, lesbian), song tinh (bisexual) va nguoi chuyén gi6i
(transgender), ma dugc goi chung la nhdm LGBT) va nhitng nhém bi thiét thoi, lam dung hodc
bi phéan biét ddi xtr trong viéc biéu 10 va huong thy tinh duc, cu thé nhu nhimg ngudi khuyét tat,
phu nit, ngudi séng chung véi HIV, ngudi chua thanh nién va trong mot chimg muc nhat dinh 1a
ca ngudi lao dong tinh duc (hanh nghé mai dam).”

Quyén tinh duc rit gan giii nhung khong hoan toan ddng nhat véi cac quyén vé hén
nhan/gia dinh (marriage/family rights) va quyén sinh san (reproductive rights). V& nodi ham,
quyén tinh duc rong hon, bao gdbm quyén sinh san, do quyen sinh san chu yéu chi dé céap dén ty
do ctia cac ca nhan trong viéc quyét dinh co con va dugce tiép cin véi cac dich vu vé stc khoé
sinh san.® Tuy nhién, quyén tinh duc dé cap sau hon vé tu do tinh duc, nhung hep hon vé cac
khia canh tai san va con cai —1a nhitng ndi dung cot 161 cua cac quyén vé hon nhén/gia dinh. Vé
phuong dién phap ly va lich s, cac quyen vé hon nhan/gla dinh va quyén sinh san duoc phap
dién hoa trong luat qubc té va luat quoc gia sdm hon so v6i quyén tinh dyc. Tu nhiéu goc do, dac
biét 1a goc d6 phap ly, co thé coi quyén tinh dyc 1a mot sy phat trién, mé rong ciia Cac quyén vé
hén nhan/gia dinh va quyén sinh san.

2.Quyén tinh duc trong luat nhian quyén quoc té

Theo nghia rong, mot s6 quyén lién quan dén tinh duc da dugc dé cap tir 1au trong luat
nhan quyen qudc t&.” Cuy thé, Tuyen ngon toan thé gidi vé nhan quyén nam 1948 (Diéu 16) da ghi
nhan quyén binh dang trong vige ket hon, 1ép gia dinh va trong quan hé gia dinh cua nam va nt,
dong thoi quy dinh nguyén tic nén tang 1a viéc hon nhan phai xuit phat tir quyét dinh ty do,
dong thuén cua ca hai bén. Nhiing quy dinh nay sau d6 duoc tai ghi nhén trong ca hai Cong udc
quoc té vé cac quyén dan su, chinh tri va vé cac quyen kinh té, xd hoi, van hoa nam 1966 (cac
Diéu 10 va 23), va Cong udc vé ket hén tw nguyén, tudi ket hén t6i thiéu va viéc dang ky két hon
nam 1964. Vio nhing thap ky tiép theo, cac Cong udc vé x0a bo moi hinh thirc phan biét d6i xir
voi phu n&r nam 1979, Cong ude vé quyen tre em nam 1989 (cung hai nghi dinh thu bd sung
cong wdc ndy) va mot sb didu woc qudc té khac vé nhan quyén da mo rong van dé bang viéc cAm
boc 16t, lam dung tinh duc, budn ban phy nir, tré em va ghi nhan cac quyén sinh san cua phu nir.
Trong Tuyén bé va chwong trinh hanh dong thong qua tai Hoi nghi thé gidi ve nhan quyén lan
thir hai hop ¢ Vién (Ao) nam 1993, cac quyén dugc lwa chon nguoi phéi ngiu; quyen duoc binh
dang trong doi song hon nhan va gia dinh; quyén khong bi lam dung, boc 16t vé tinh duc; quyén
duoc lya chon céc bi¢n phap tranh thai va dugc hudng céac dich vy ké hoach hoa gia dinh...mot
lan nita duoc dé cap va nhén manh.

trong cdc quyén ciia nguoi khdac Ngudn: http:/ww.who.int/reproductivehealth/topics/gender_rights/sexual_health/en/, truy cap
ngay 22/12/2012.

Xem, Sexuality and Human Rights, 2009. International Council on Human Rights Policy, tai
http://www.ichrp.org/en/projects/137, truy cap ngay 25/12/2012.
® Xem Chwong trinh hanh déng ciia Hoi nghi Quéc té va Dan sb va Phat trién, Caird 1994, doan 7.3 va Chuong trinh hanh déng
Hoi nghi Phu nix thé gisi lan 4, Bic Kinh 1995, doan 95,  (tiéng  Anh) tai
http://www.ohchr.org/EN/Professionallnterest/Pages/UniversalHumanRightsInstruments.aspx, truy cap ngay 25/12/2012.
" Xem cac van kien quéc t& v& nhan quyén c6 lién quan dén vin d& nay (tiéng Anh) tai
http://www.ohchr.org/EN/ProfessionalInterest/Pages/UniversalHumanRightsInstruments.aspx, truy cap ngay 25/12/2012.
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Cong udc vé quyén cua nguoi khuyét tit nim 2006— mot trong hai cong ude quic té vé
nhan quyén dau tién cua thé ky 21- da ghi nhan quyén dugc bao vé khoi sy boc 16t tinh duc
(Diéu 16,17); quyen duoc ket hén, 1ap gia dinh v6i sy ty nguyén va ddng thuan (Piéu 23); quyén
dugc co con va quyét dinh s6 luong, khoang cach giira cac 1an sinh con (Piéu 23); quyén duoc
tiép can voi cac dich vu chim soc strc khoé tinh duc va sinh san (Diéu 23,25) cla nguoi khuyet
tat. Song trude do, vao nam 1993, Dai hoi ddng Lién hop qubc di thong qua Nghi quyét s6 48/96
vé Céc quy tic tiéu chuan vé binh ding hoa nhitng co hdi cho nguoi khuyét tat (Standard Rules
on the Equalization of Opportunities for Persons with Disabilities), trong d6 bao gdm quy tic
thir 9 vé doi sdng gia dinh va su toan ven ca nhan. Quy tic nay doi hoi cac qudc gia thiic dy su
tham gia day du cua ngudi khuyét tat vao doi song gia dinh, x04 bo nhitng quy dinh phap luat
phan biét dbi xtr v6i nguoi khuyét tat vé céc van dé nhu quan hé tinh duc, két hén va lam cha
me, ddng thoi ¢ cac bién phéap chdng su lam dung, cudng b tinh duc voi ngudi khuyét tat.

Trong ban bao céo cong bd vao nam 2011 véi tiéu dé Lugdt phan biér doi xir va thuc tién,
hanh déng bao luc chéng lai nhitng ca nhan bai khuynh Auwéng tinh duc va nhan dang gisi cua
ho®, Cao uy Nhan quyén Lién hop québc khang dinh quyén huong thu tinh duc thudc vé doi tu
ctia c& nhan. Quyén nay, cling véi cac quyén dan sy, chinh trj khac, duoc &p dung cho tat ca moi
ngudi, khong phan biét khuynh huéng tinh duc, nhan dang giéi, tinh trang sirc khoé hay bat ca
yéu 6 nao khac. Béo cdo dic biét 1&n &n nhiing qudc gia hinh sy hoé cac hanh vi tinh duc dong
gidi, coi d6 la sy vi pham nhan quyén. Trong phan quyet vé vu Toonen kién Australia®, Uy ban
Nhan quyén (co quan giam sat thyuc hién Cong udc quoc té vé céc quyén dan sy, chlnh tri) cho
rang theo luat nhan quyén qudc té, cac nha nudc cé nghia vu bao vé moi céng dan khoi su phan
biét d6i xir vi khuynh huéng tinh duc cua ho.

Nhimg van ki¢n néu trén cho thay quan diém rat rong caa Lién hop qudc vé cac quyen
lién quan den tinh dyc, trong do 14y nén tang la nguyén téc binh ding, khong phan biét ddi xu vé
chu thé quyén va xuat phat diém 1a cac quyén vé hon nhan/gia dinh va quyén sinh san.

Mic du vdy, can théy réng cho dén thoi dlém hién nay, luat nhan quyén quéc té thue té
khong quy dinh mot quyén cu thé nao gol 14 quyén tinh duc, ma chi c6 nhitng quy dinh vé cac
quyén lién quan dén viéc huong thy doi song tinh duc cua con nguoi. Khai niém quyén tinh dyc
chi duoc dé cap va thao luan trén cac dién dan qudc té tir cudi thap ky 1980, sau su bung nd cua
dai dich HIV/AIDS, chu yéu béi cac to chuc cua nguoi dong tinh va céc to chirc hoat dong thiic
day quyen cua phy nit. Khai niém quyén tinh duc da duoc nd luc dua vao van kién caa Hoi nghi
qudc té vé Dan so6 va Phat trién t6 chuc tai Cairo, Ai Cap ndm 1994 nhu 1a sy b sung cho khai
niém quyén sinh san nhung khong thanh cong. Tuy nhién, van dé nay di duoc dua vao doan 96
cua Tuyén bd Béc Kinh va Cuong linh Hanh dong (duoc thong qua tai HOI nghi Thé gioi vé Phu
nit 1an thir 4 ¢ BaC Kinh, Trung Quadc, nam 1995), trong d6 néu rang: “Quyén con nguoi cua phu
nir bao gom quyen diroc kiém soét va quyet dinh m¢t cach ty do va c6 trach nhiém vé nhizng van
dé lién quan dén tinh duc cua ho, bao gom sic khde tinh duc va sizc khoé sinh sdn, khdng b;
cwdng birc, phan biét doi xir va bao luc trong tinh duc. Méi quan hé binh dang giira phu nir va
nam gidi trong cac van d@é quan hé tinh duc va sinh sdn, bao gom cd ton trong ddy dii s toan

8 Xem: Discriminatory laws and practices and acts of violence against individuals based on their sexual orientation and gender
identity, bao céo cia  Cao uy  nhan quyén Lién hop quéc, 2011, tai
http://www2.ohchr.org/english/bodies/hrcouncil/docs/19session/a.hrc.19.41_english.pdf, truy cap ngay 28/12/2012

®Xem, Toonen V. Australia, Communication No. 488/1992 (CCPR/C/50/D/488/1992), tai
http://www.equalrightstrust.org/ertdocumentbank/Toonen%20v.%20Australia.pdf, truy cap ngay 28/12/2012.
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ven vé thé chat, doi hoi phdi c6 su ton trong lan nhau, dong thudn va chia sé trach nhiém doi véi
hanh vi tinh duc va hdgu qua cuano”.

Khoéng lau sau, ndi ham cua quyén tinh duc da duoc cu thé hoa qua Tuyén ngdn toan ciu

vé quyén tinh duc (duoc théng qua tai Hoi nghi thé giol lan thr 14 vé tinh duc, t6 chirc tai Hong
Kéng, Trung Qudc, nam 1999). Theo van kién nay, quyén tinh dyc bao gdm:*°

1)

2)

3)

4)

5)

6)

7)

8)

9)

Quyén tw do tinh duc (right to sexual freedom). Quyén nay ndi dén kha ning cua cac ca
nhan duoc thé hién ddy du tiém ning tinh dyuc cua minh, dong thot loai trir moi dang
cudng birc, boc 16t va lam dung tinh duc trong moi thoi diém va bdi canh cua cudc sdng.

Quyén tw chii vé tinh duc, toan ven vé tinh duc, va dwoc an toan than thé trong hoat
dgng tinh duc (right to sexual autonomy, sexual integrity, safety of the sexual body).

Quyén nay noi dén kha nang cua cac ca nhan dugc ty quyét dinh trong cac hoat dong tinh
duc phu hop véi cac chuan muc dao dirc ctia ca nhan va cia cong dong. Quyén nay ciing
bao gdom kha ning kiém soét va thy hudng khoai cam tir co thé cia mdi ca nhan ma khong
bi tra tan, lam dung hodc bat ky hinh thure bao luc nao.

Quyén vé sw riéng tw trong tinh duc (right to sexual privacy). Quyén nay noi dén kha
nang cua cac nhan dugc nguoi khéc ton trong, khong can thi€p vao cac quyét dinh va hanh
vi tinh duc cua minh, mién 1a khong lam anh huong dén cac quyen tinh duc cua nguoi
khéc.

Quyén dwgc cong bang trong tinh duc (right to sexual equity). Quyén nay néi dén ty do
cua céc cd nhan dugc c6 hoat dong va dugc hudng thu tinh duc ma khong bi phan biét ddi
xtr dya trén bat ky yéu t6 nao nhu gidi tinh, gidi, khuynh hudng tinh duc, d6 tudi, ching
tdc, thanh phﬁn xa hoi, ton gido hay tinh trang suc khoé vé thé chét, tinh than cta ban
than.

Quyén dwoc hwéng khodi lac tinh duc (right to sexual pleasure). Quyén nay noi dén tu
do cua cac ca nhan dugc hudong thu khodai lac tinh duc bang nhiing cach thuc tuy ho lya
chon, bao gom viéc thu dam.

Quyén dwoc bay té xiic cam tinh duc (the right to emotional sexual expression). Quyén
nay noi dén ty do ctia cac ca nhan dugce bay td xic cam tinh duc thong qua céc hinh thirc
giao tiép, dung cham va nhiing bi€u hién tinh cam khac.

Quyén dwoc tw do két hop vé tinh duc (the right to sexually associate freely). Quyén nay
néi dén tu do cua cac ca nhan duge lua chon cach thire két hop véi nguoi khac dé co hoat
dong tinh dyc co trach nhiém, bat ké théng qua hinh thirc két hon hay khi song mot minh
hodc khi da ly hon hay tai hon.

Quyén duwgc tw do quyét dinh mét cdch cé trach nhiém vé viéc sinh d@é (the right to make
free and responsible reproductive choices). Quyen nay noéi dén tu do cia cic ca nhan
duogc tu do quyet dinh c6 hay khong c6 con, s6 lugng con va khoang cach gitra nhiing lan
¢6 con, va quyén dugc tiép can voi cac dich vu ké hoach hod gia dinh.

Quyén dwgc tiép nhin nhitng thong tin khoa hoc vé finh duc (the right to sexual
information based upon scientific inquiry). Quyén nay n6éi dén kha nang cua cac ca nhan

10'Nguédn: http://www.worldsexology.org/content/sexual-rights-0, truy cip ngay 28/12/2012.


http://www.worldsexology.org/content/sexual-rights-0

duoc tiép nhén nhiing thong tin vé tinh duc d duoc kiém chung vé mit khoa hoc va dao
dtrc ma duogc pho bién qua nhirng cach thue thich hop.

10) Quyén dwoc gido duc tinh duc toan di¢n (the right to Comprehensive sexuality
education). Quyen nay dé cap dén kha ning cua cac c4 nhan dugc huong thu giao duc tinh
duc trong sudt cudc doi, ké tir khi sinh ra, théng qua cac hinh thirc va bdi canh khac nhau.

11) Quyelg dwoc chiam séc sirc khoé tinh duc (the right to sexual health care). Quyén nay
n6i dén kha nang cua cac cad nhan dugc hudng thl_} cac dich vu cham ség stc khoé nham
phong ngura va chita tri nhirng loai bénh tat va khiém khuyét 1ién quan dén hoat dong tinh
duc.

3. Quyén tinh duc trong phap luit ciia ciac quoc gia

Hién tai, chua c6 khdo sat toan dién nao vé quyén tinh duc trong phap luét cua cac qudc
gia dugc cong bd. Tuy nhién, théng qua mot sO nghién ctru hién c6 vé quyén cua LGBT va cua
ngudi khuyét tat — hai nhom tiéu biéu khi néi dén quyén tinh duc - c6 thé thiy dugc phan nao
btic tranh tong thé vé van dé nay trén thé gidi.

3.1.Quyén tinh duc ciia LGBT trong phdp ludt ciia cdc quéc gia

Tir bdo céo két qua khao sat vé thuc trang bao dam quyén cua LGBT trén thé giéi do
Hiép hoi qudc té cua nhimg ngudi dong giéi nam, nit, ngudi song tinh va chuyén giéi (The
International Lesbian, Gay, Bisexual, Trans and Intersex Association) thuc hién va cong b
thang 5/2012, c6 thé khai quéat nhitng phét hién chinh lién quan dén khuon kho phép luat ctia cac
qudc gia vé quyén tinh dyc ctia nhém x4 hoi nay nhu sau:

Bang 1
Quyén ciia LGBT trong phap luit quéc gia™

N6i dung

Québc gia, viing linh thé"

Ghi cha

Hanh vi tinh
duc dong gidi
khong bi coi la
trai phap luét

Chau Phi: Burkina Faso, Cape Verde (2004), Cong hoa Trung Phi, Cong
g6, Chad, Bo bién Nga, Cong hoa dan chu Cong g6, Djibouti, Ghi né Xich
dao, Gabon, Guinea-Bissau (1993), Madagascar, Mali, Niger, Rwanda,
Nam Phi (1998).

Chau A: Bahrain (1976), Cam pu chia, Trung Qudc (1997), Pong Ti-
mo(1975), Indonesia, Israel (1988), Nhat ban (1882), Jordan (1951),
Kazakhstan (1998), Kyrgyzstan (1998), Lao, Mong C6, Nepal (2008),
CHDCND Triéu Tién, Philippines, Han Qudc, Dai Loan (1896),
Tajikistan (1998), Thai Lan (1957), Viét Nam, Khu vuc Bo Tay thuoc
Palestin (1951).

Chau Au: Albania (1995), Andorra (1990), Armenia (2003), Ao (1971),
Azerbaijan (2000), Belarus (1994), Bi (1795), Bosnia and Herzegovina
(1998-2001), Bulgaria (1968), Croatia (1977), Sip (1998), Cong hoa Séc
(1962), Pan Mach (1933), Estonia (1992), Phan Lan (1971), Phép (1791),
Georgia (2000), CHLB Bic (1968-69), Hy Lap (1951), Hungary (1962),

Tépg cong 113
quoc gia va
vung lanh tho.

C6 hai nudc 1a
I-ric va An do
quy ché phap
ly vé hanh vi
tinh duc dong
gidi khong 10
rang hodc
khong 6n dinh.

1 Ngudn: http://old.ilga.org/Statehomophobia/ILGA_State_Sponsored_Homophobia_2012.pdf, truy cap ngay 29/12/2012, lap

bang bai tac gia.

12 84 hiéu cac nam (dé trong ngodc don) chi thoi diém ma quéc gia 6 ¢6 van ban/hanh dong phép 1y twong wng.
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Ai-xo-len (1940), Ai-len (1993), Italy (1890), Kosovo (1994), Latvia
(1992), Liechtenstein (1989), Lithuania (1993), Luxembourg (1795),
Macedonia (1996), Malta (1973), Moldova (1995), Monaco (1793),
Montenegro, (1977), Ha Lan (1811), Nauy (1972), Ba Lan (1932), B
Pao Nha (1983), Ru-ma-ni (1996), Lién bang Nga (1993), San Marino
(1865), Serbia (1994), Slovakia (1962), Slovenia (1977), Tay Ban Nha
(1979), Thuy Dién (1944), Thuy S (1942), Thé Nhi Ky (1858), Ukraine
(1991), Vuong quéc Anh, Vatican City.

Chau My La-tinh va vang Ca-ri-bé: Argentina (1887), Bahamas (1991),
Bolivia, Brazil (1831), Costa Rica (1971), Chile (1999), Colombia (1981),
Cuba (1979), Dominica (1822), Ecuador (1997), El Salvador (1800’s),
Guatemala (1800’s), Haiti (1800°s), Honduras (1899), Mexico (1872),
Nicaragua (2008), Panama (2008), Paraguay (1880), Peru (1836-1837),
Suriname (1869), Uruguay (1934), Venezuela (1800’s).

Bic My: Canada (1969), Hoa Ky (2003)

Chiau Pai dwong: Australia, Fiji (2010), Marshall Islands (2005),
Micronesia, New Zealand (1986), Vanuatu (2007), Tokelau (2007).

Hanh vi tinh
duc dong gidi
bi coi la trai
phép luat

Chau Phi: Algeria (1966), Angola, Benin, Botswana, Burundi (2009),
Cameroon (1972), Comoros, Ai-cap, Eritrea, Ethiopia, Gambia, Ghana,
Guinea, Kenya, Lesotho, Liberia, Libya, Malawi, Mauritania, Mauritius,
Morocco, Mozambique, Namibia, Nigeria, S80 Tomé and Principe,
Senegal, Seychelles, Sierra Leone, Somalia, South Sudan, Sudan,
Swaziland, Tanzania, Togo, Tunisia, Uganda, Zambia, Zimbabwe.

Chau A: Afghanistan, Bangladesh, Bhutan, Brunei, Iran, Kuwait,
Lebanon, Malaysia, Maldives, Myanmar, Oman, Pakistan, Qatar, Saudi
Arabia, Singapore, Sri Lanka, Syria, Turkmenistan, United Arab
Emirates, Uzbekistan, Yemen.

Chéau M¥ La-tinh va vung Ca-ri-bé: Antigua and Barbuda, Barbados,
Belize, Dominica, Grenada, Guyana, Jamaica, St Kitts & Nevis, St Lucia,
St Vincent & the Grenadines, Trinidad and Tobago.

Chéu Pai dwong: Kiribati, Nauru, Palau, Papua New Guinea, Samoa,
Solomon Islands, Tonga, Tuvalu.

M@t sé ving lanh tho: Cook Islands (New Zealand), Gaza (thudc
Palestine), Tho Nhi Ky, Cong hoa Bac Sip, South Sumatra and Aceh
Province (Indonesia).

Tong cong 78
qubc gia va
ving lanh thd.
Con 5 nudc
chau Phi va
chau A ma &
d6 hanh vi tinh
duc dong gidi
¢6 thé bi két an
dén muc cao
nhit 1a tir hinh,
bao gom:
Mauritania,
Sudan; 12 bang
phia bic cua
Nigeria va cac
phan phia nam
cia  Somalia,
Iran, Saudi
Arabia,
Yemen.

CAm phan biét
déi xu vé viée
lam dya trén co
s6 dinh hudng
tinh duc

Chéau Phi: Botswana (2010), Cape Verde (2008), Mauritius (2008),
Mozambique (2007), Seychelles (2006), Nam Phi (1996), Namibia
(2004).

Chau A: Israel (1992), Pai Loan (2007)

Chau Au: Albania (2010), Andorra (2005), Ao (2004), Bi (2003), Bosnia
and Herzegovina (2003), Bulgaria (2004), Croatia (2003), Sip (2004),
Cong hoa Séc (1999), Pan Mach (1996), Estonia (2004), Phan Lan
(1995), Phéap (2001), Georgia (2006), CHLB Buc (2006), Hy Lap (2005),
Hungary (2004), Ai-len (1999), Italy (2003), Kosovo (2004), Latvia
(2006), Lithuania (2003), Luxembourg (1997), Macedonia (2005), Malta
(2004), Montenegro (2010), Ha Lan (1992), Nauy (1998), Ba Lan (2004),
Bb Pao Nha (2003), Ru-ma-ni (2000), Serbia (2005), Slovakia (2004),

Tépg cong 52
quoc gia va
vung lanh tho.
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Slovenia (1995), Tay Ban Nha (1996), Thuy bién (1999), Vuong quédc
Anh (2003).

Chau My La-tinh va vung Ca-ri-bé: Argentina (thanh phd Rosario,
1996), mot so khu vuc cua Brazil, Colombia (2007), Costa Rica (1998),

Ecuador (2005), 10 bang cua Mexico (2001-2009), Nicaragua (2008),
Venezuela (1999)

Bic My: Canada (1996), mot sé viing cua Hoa Ky
Chau Pai dwong: Australia, Fiji (2007), New Zealand (1994)

Cam phén biét
dbi xu vé viéc
lam dua trén co
s0 nhén dang
gidi

Chau Au: Croatia (2009), Hungary (2004), Montenegro (2010), Serbia
(2009), Thuy Dién (2009), Ao, Bi, Pan Mach, Phan Lan, Phap, CHLB
buc, Ai-len, Italy, Latvia, Ha Lan, Ba Lan, Slovakia va Vuong quoc Anh.
Chau My La-tinh va vung Ca-ri-bé: Argentina (thanh phé Rosario,
2006)

Bic My: Céc lanh thé vung Tay béc cua Canada (2004), mot sé khu vuc
cua Hoa Ky

Chau Pai dwong: Australia (1996)

Tépg cong 19
quoc gia va
vung lanh tho.

Hién phap quy
dinh ciAm moi
hinh thirc phan
biét dbi xur dua
trén dinh
hudng tinh duc

Chau Phi: Nam Phi (1994 va 1997)

Chéu Au: Kosovo (2008), Bo Dao Nha (2004), Thuy Pién (2003), Thuy
Si (2000), mét s6 vung cua CHLB buc.

Chau My La-tinh va vung Ca-ri-bé: Bolivia (2009), Ecuador (2008),
mot s6 vung cia Argentina va Brazil, British Virgin Islands (2007).

Tépg cong 6
quoc gia va
vung lanh tho.

C4m kich dong
han thu dya
trén dinh
hudng tinh duc

Chéu Phi: Nam Phi (2000)

Chau Au: Bi (2003), Croatia (2003), Pan Mach (1987), Estonia (2006),
Phap (2005), Ai-xo-len (1996), Ai-len (1989), Lithuania (2003),
Luxembourg (1997), Monaco (2005), Ha Lan (1992), Nauy (1981), B6
Dao Nha (2007), Ru-ma-ni (2000), San Marino (2008), Serbia (2009),
Tay Ban Nha (1996), Thuy Dién (2003), mot s6 ving cia Vuong qudc
Anh (2004-10).

Chau My La-tinh va ving Ca-ri-bé: Bolivia (2011), Colombia (2011),
Ecuador (2009), mot s6 vung cua Mexico, Uruguay (2003)

Bic My: Canada (2004)

Chiu Pai dwong: Mot s6 ving cua Australia

Tépg cong 24
quoc gia va
vung lanh tho.

Hop phap hoa
hén nhan dong
gioi

Chau Phi: Nam Phi (2006)

Chéau Au: Ai-xo-len (2010), Bi (2003), Ha Lan (2001), Nauy (2009), Bo
Dao Nha (2010), Tay Ban Nha (2005), Thuy Dién (2009).

Chau My La-tinh va vang Ca-ri-bé: Argentina (2010), the Federal
District cua Mexico (2010)

Bic My: Canada (2005), mot s6 viing cua Hoa Ky

Tépg cong 10
quoc gia va
vung lanh tho.

Chua hop phép
hod hoén nhén
ddng gidi song
cac cip dong
gi6i dugc thira

Chau A: Israel (1994)

Chau Au: Ao (2010), Pan Mach (1989), Phan Lan (2002), CHLB Buc
(2001), Hungary (2009), Ai-len (2011), Liechtenstein (2011), Thuy Si
(2007), Vuong quoc Anh (2005).

Téng cong 14
quoc gia va
vung lanh tho.




nhén c6 hau hét
cac quyén dan
su nhu mot gia
dinh.

Chau My La-tinh va vang Ca-ri-bé: Brazil (2011), Colombia (2009),
bang Coahuila ctia Mexico (2007).

Bic My: mot s6 viing ciia Hoa Ky

Chéu Pai dwong: New Zealand (2005), mot sé viing cua Australia

Chua hgp phap
hod hon nhén
ddng gioi song
cac cip dong
gidi dugc thira
nhén c6 mot sb
quyén dan su
nhuy mot gia
dinh.

Chau Au: Andorra (2005), Croatia (2003), Cong hoa Séc (2006), Phap
(1999),Luxembourg (2004), Slovenia (2006)

Chau My La-tinh va vung Ca-ri-bé: Ecuador (2009), Uruguay (2008)
Bic My: Mot s6 viing ciia Hoa Ky

Tong cong 8
quoc giava
vung lanh tho.

Quyén cua cac
cdp hon nhan
ddng gidi duogc
nhan con nuoi.

Chau Phi: Nam Phi (2002)
Chau A: Israel (2008)

Chau Au: Andorra (2005), Bi (2006), Pan Mach (2010), Ai-xo-len
(2006), Ha Lan (2001), Nauy (2009), Tay Ban Nha (2005), Thuy bien
(2003), mot s6 vung cua Vuong quoc Anh (2005-)

Chau My La-tinh va vung Ca-ri-bé: Argentina (2010), Brazil (2010),
the Federal District cia Mexico (2010)

Bic M§y: Mot s viing ciia Canada va Hoa Ky
Chiu Pai dwong: Mot s6 viing cua Australia (2002)

Tépg cong 12
quoc gia va
vung lanh tho

Luét cho phép
dang ky lai gii
tinh sau khi
phau thuét
chuyén giéi

Chéu Phi: Nam Phi (2004)
Chau A: Nhat ban (2004)

Chau Au: Bi (2007), Phan Lan (2003), CHLB Duc (1981), Italy (1982),
Ha Lan (1985), Bo Dao Nha (2010), Ru-ma-ni (1996), Tay Ban Nha
(2007), Thuy Bién (1972), Tho Nhi Ky (1988), Vuong quoc Anh (2005)

Chau My La-tinh va vung Ca-ri-bé: Argentina (2012, the Federal
District cia Mexico (2009), Panama (1975), Uruguay (2009)

Bic My: Mot s viing cia Canada va Hoa Ky.
Chéu Pai dwong: Australia, New Zealand (1995)

Tu bang tong hop trén, ¢ thé thiy hau het nhimg bién chuyén tién bd vé quyén tinh duc
clia nguoi dong tinh trong phap luét cua cac qudc gia moi xay ra trong khoang hai thap ky gan
day. Birc tranh Ve quyén tinh duc cia LGBT trén thé gi6i ngay cang sang hon, véi khoang 60%
(113/193) sb qudc gia duoc khao sat (tinh den thoi diém nam 2012) khéng coi tinh duc dong gidi
1a vi pham phap luat va ngay cang nhiéu quéc gia thong qua cac quy dinh phap luét cu thé trao
cac quyén dan su cho cac cip dong tinh va/hodc cAm phan biét d6i xir dua trén co s& nhan dang
gi61 va dinh hudng tinh duc.

Mac du vay, tong hop trén ciing cho thay su phan biét dbi xir voi LGBT trong véan dé tinh
duc van con phd bién trén thé > giol, khi s6 qubc gia van duy tri cac quy dinh phap luat trimg phat
hanh vi tinh duc dong giéi van con kha cao (78/193, tuong dwong 40% & thoi diém nim 2012,




tang thém hai nudc so véi nam 2011)."* Ngoai ra, vin con it quéc gia ban hanh cic quy dinh
phap luat cu thé vé cdm phan biét dbi xir voi ngudi dong tinh (57/193), trao cac quyén dan su
(v6i nhitng muc d6 khac nhau) cho cac cip doi dong tinh (30/193). Dic biét, méi chi ¢ 11/193
qudc gia phap luét chinh thirc cho phép hén nhan dong tinh.

Ciing tir bang tong hop trén, c6 thé thy nhitng qudc gia tién bd, coi md nhat vé quyén
tinh duc cia LGBT chu yéu 1a nhitng nudc c6 nén dan cha phat trién & cac khu vuc Tay Au,
chau My va chau Dai dwong, trong khi nhiing qudc gia to ra “khic nghiét” nhit trong van dé nay
chu yéu 1a nhitng nudc dang phat trién hodc theo Hodi gido & khu vuc chau Phi, Trung Pong,
Nam va DPoéng Nam A. Nhiing nudc chiu anh hudng cua Phat gido, Nho gido va thudc khodi
XHCN trude ddy (bao gdm Trung Qudc, Viét Nam, Cu Ba, CHDCND Triéu Tién hién nay) nim
& gitra hai khdi nude trén (khong coi tinh duc dong gidi 13 trai phap ludt, song chua c6 ludt cu thé
vé chdng phan biét ddi xu cting nhu chwa thira nhén cac quyén dan sy cua cac cap dong gioi).
Thyc trang nay cho thiy c6 mdi quan hé kha 13 rang giira trinh d6 phat trién cua dan cha va dic
trung ton giao, van hoa voi viée thira nhén va bao dam cac quyén tinh dyc ciia LGBT (c6 thé
thdy rd hon qua ban d6 dudi day):

Ban db thue trang phap 1y vé quyén ciia LGBT trén thé gi¢i'

¥ Ngudn: http://old.ilga.org/Statehomophobia/ILGA_State_Sponsored_Homophobia_2012.pdf, truy cap ngy 29/12/2012, lap
bang bai tac gia.

14 Ngudn: http://old.ilga.org/Statehomophobia/ILGA_State_Sponsored_Homophobia_2012.pdf, tr.4, truy cip ngay 29/12/2012.
Hai nudc tang thém la Bé-nanh va Nam Xu-dang.


http://old.ilga.org/Statehomophobia/ILGA_State_Sponsored_Homophobia_2012.pdf
http://old.ilga.org/Statehomophobia/ILGA_State_Sponsored_Homophobia_2012.pdf

,y/ y
rm ) 4 LESBIAN AND GAY RIGHTS IN THE WORLD
0

,,/' 4
,I ; ,. 2 ILGA, THE tﬂ,iﬁ ATIONAL LESBIAN, GAY, BISEXUAL, TRANS AND INTERSEX ASSOCIATION
“ % i
] 5 L2 / Taenlaid
Ao Mryzal‘z
fl// ’raf"i/ I'r'“‘r' 1 Lrs
A
@ ,,,% -
et ] vl
7,2
U bk, o
# i
P M B
7
b = Yazablean
Il
Mt , -
e, unm, hr.- et gy e Japan
ﬁ Tilidn . forea
T 0 v sat)
Korea
““u e mm” I.I||tll m
Cominan k. uu India Tahwan
. L B b 5,
. L - o ngmg Y ||||r|:r||l Pilppines
i ol A E‘i M.;.
Elmn mum m:Fl .
K 5 lanla Faku
= lmll “‘“ MAHES ke Mala
mnmmuu P I"fnm i
a0 Tome 8 Prvclpe gy ' P e o
Dem, heg, NI Sl wnan i b
:::u.- hmnhmm L T
T e ok e
Mrzamtiqre Yotz
P Malrtiies a
Tirh dye 88ng giét b trimg phat Toga
Eﬁi‘mnﬂmhnimp 4 Wakgram Wustiatis
Anvisibin Mk
hazimlan
EA T sy ik Vorkmy
. sanshuwnn [ 500 _— L v
ot B i 1g Torwls Jeslasd
sl hofs hing ""'"‘: - Thiza nhgn o nhan ddng inh ;.Ijml]:l 1" ! ’”am
ﬁ“ PO ¥ B & It part of 3 boraion sk, powine, ockial i, a0y ke adminrath and/oe
- Cougtrirgvbcimpninti DAVl UTk These e aeaimed s, g i ad Disanids and al i@, sl
MN;W m:m\ ; .mmmuﬁum m.smmnmnm and Wt b tinas, thapalsn apphy o ans and s panpla. s aditon o the waid
Suldial prrirpite g el g tnh e i Ny 2012wtk com vt by Saphn Bt L0, D R P & Earch i
n.m ot ehne chi Hﬂmm Diia wpesintad inibés map i based an“3tate-Sponcred Homaphobia: awuekd sunvgy of laws
i nirde dira e cho s g e rhigp i cdphin tdbisd  iniralsingsae-so senaal acts et covsentng aduds - 3, an LIK ropat by L
" auummudwmw P vy vl 0 W oo i Englt San, POre ;s 7 Gl o O e

‘e bl e Burng s e

s # | - oo na

T ey thin raticn, vk
l wizan vl hiv

3.2.Quyén tinh duc ciia ngwoi khuyét tit trong phdp ludt ciia cdc quéc gia

Tuy khong tap trung riéng vao van dé quyén tinh duc, ket qua cua cudc Khao sat toan cau
vé hanh dong ctia cac chinh phu trong viéc thuc thi cac quy tic tiéu chuan vé binh dang hoa cac
co hoi cho nguoi khuyét tat (Global Survey on Government Action on the Implementation of the
Standard Rules on the Equalization of Opportunities for Persons with Disabilities) do Bao cao
vién déc biét vé ngudi khuyet tat cua Lién hop quéc cong b trong cac nim 1997 va 2006 cung
cap mot sb thdng tin vé thuc trang phép 1y vé quyén tinh duc cua nhém x& hoi ndy ¢ cac quéc

gia, cO thé khai quat nhu sau:
Bang 2
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Ty l¢ quoc gia khdng ghi nhan trong phap luat quyén tinh duc va
cac quyen lién quan mat thiét dén tinh duc ciia ngudi khuyét tat™®

tt Tén quyén Ty 18 quéc gia dugc khio sat ma phap lujt
khong ghi nhan cac quyén nay
Béo céo cia chinh phaz | Bao céo cia cdc NGOs
1 | Quyén két hon 22,5% 37,3%
2 | Quyén c6 gia dinh/lam cha me 21,3% 40,3%
3 | Quyén vé doi tu 22,5% 29,9%
4 | Quyén dugc chim soc y té 11,1% 25,5%
5 | Quyén duoc song doc lap 42,0% 63,4%
6 | Quyén Vvé tai san 28,4% 38,1%
7 | Tham gia vao viéc ra cac quyét dinh lién 40,7% 60,0%
quan dén ban thAn minh

Bang 3

Hanh dgng cua cac chinh phu trong viéc bao dim cho nguoi khuyét tat tham gia day da
vao doi séng gia dinh va dé bao vé, thiic ddy cac quyén va tw toan ven ca nhan caa ho'®

Cic hanh dong C6 | Khong | N/A
Ban hanh cac chinh sach can thiét (Adopting policies) 69 | 45 0
Thong qua cac van ban phap luat can thiét (Passing legislations) 67 | 47 0
Thong qua cac chuong trinh hanh dong can thiét (Adopting programmes) 73 | 41 0
Phan b cac ngudn tai chinh can thiét (Allocating financial resources) 79 | 35 0
C6 bién phép nang cao nhan thirc cia x4 hoi vé cac quyén trén cia nguoi khuyét tat | 65 | 49 0

(Raising social awareness of rights of persons w/ disabilities)

C6 bién phéap nang cao nhan thirc vé cac quyén trén cho nguoi khuyét tat (Raising | 67 | 47 0
awareness among persons w/ disabilities regarding their rights)

Thiét lap céc co ché dé bao cao vé nhitng vi pham quyén va sy phan biét doi xir voi | 79 | 35 0
nguoi khuyét tat (Establishing mechanisms for reporting discrimination and
handling violations)

L&i cudn sy tham gia cua cac td chirc cia ngudi khuyét tat (Involving 55 | 59 0

15 Ngudn sb ligu trong “Government Action on Disability Policy, A Global Survey” (Bao céo khao st giai doan 1), dugc cong bd
tai http://www.independentliving.org/standardrules/lUN_Answers/intro.html, truy cip ngay 29/12/2012, tr.14,15,162. Lap bang
bai tac gia.

6 Ngudn, Global Survey on Government Action on the Implementation of the Standard Rules on the Equalization of
Opportunities for Persons with Disabilities (B4o céo khao sat giai doan 2), tai https://www.un.org/disabilities/documents, tr.60,
truy cap ngay 29/12/2012.
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| organizations of persons w/ disabilities) | ] |

Biéu 1
Ty & phan trim cac quc gia khong c6 hanh dong gi dé bio ddm doi song
gia dinh va sy todn ven ca nhan cia ngudi khuyét tat'’
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Bang 3
Phap luat thira nhan quyén tinh duc va cac quyén lién quan mat thiét
dén tinh duc cia nguoi khuyét tat & cac quéc gia™®
Céc quyén Khoéng | Co N/A
Pugc tham gia day dii vao doi sdng gia dinh (Full participation in family | 22 92 0
life)
Pugc c6 cac quan hé tinh duc (Sexual relationships) 28 86 0
Duoc két hon (Marriage) 21 93 0
Puoc c6 con cai (Parenthood) 23 91 0
Pugc tn trong doi tu (Privacy) 29 85 0
Pugc tiép can vai cac dich vy tu van vé tinh duc (Consulting services) 38 76 0
Biéu 2

Ty 1€ phén trim cic qudc gia khong bae dam quyén tinh duc va cac quyén
lién quan mat thiét dén tinh duc ciia ngwoi khuyét tat™

7 Ngudn, tai liéu trén, tr.60
*® Nguon, tai ligu trén, tr.61.
19 Ngudn, tai liéu trén, tr.61.
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Tir ba bang, biéu trén, c6 thé thay hién van con khoang 25% sé qudc gia trén thé gigi
chura bao dam  tinh duc cua ngudi khuyét tat trong phap luat. Mac di s6 quéc gia khong thira
nhan c4c quyén nay trong phap luat trong khoang thoi gian tir 1997-2006 giam di, song ty I€ I6n
(khodng hon 50%) s6 quoc gia hién van khong c6 hanh dong gi cu thé dé bao dam doi song gia
dinh va su toan ven ca nhan cua nguoi khuyét tat cho thay mot khoang tréng 16n gitra phap luat
va thyc te.

4.Nhan xét, két luan chung vé van dé quyén tinh duc trén thé giéi

Quyen tinh duc 1a mot van dé méi dugc thao luan trén cac dién dan quéc té trong khoang
ba thap ky gan day va ngay cang nhan duoc sy quan tam rong rai trén thé gid¢i. Nhitng thao luan
vé vin dé nay duoc thic day boi mot loat yeu t6 nhu vé stic khoé (ban Chat cua hoat dong tinh
duc; tac dung cua tinh dyc véi stc khoe thé chat, tinh than cta con ngudi), vé tam ly - xa hoi (tac
dong caa tinh duc véi su gan két trong gia dinh, cOng dong thuc trang phan biét d6i xir va van
nan lam dung, bao luc tinh duc véi mot s nhém xa hoi dé bi tén thuong); va vé phap ly (khoang
tréng trong phap luat qudc té va qudc gia vé cac quyén cia con ngudi trong viéc huong thu tinh
duc)...

Két qua cua nhitng cudc thao luan vé van dé nay trén cac dién dan qudc té da dan téi sy
bd sung, m& rong cac quyén vé hon nhan/gia dinh va quyén sinh san ma di dwoc ghi nhan tir
truge do trong luat nhan quyén qudc té. Mac du luat nhan quyén quéc té hién chua xac dinh mot
quyen riéng goi 1a quyén tinh duc, 'song da quy dinh ngay cang nhiéu va cu thé hon cac quyén
nham bao dam sy huong thu doi sbng tinh duc cua tat ca moi ngudi ma khong c6 su phan biét
d6i xir ndo, ké ca vé nhiing khia canh ma trudc ddy va dén hién nay van khong duoc chap nhan
trong mot 56 i hoi nhu tinh duc ddng tinh, tinh duc ngoai hon nhan, tinh duc caa nguoi khuyét
tat hay cua ngudi séng chung véi HIV...Hé thdng cac quyén nay cung cap mot khudn khod tham
chiéu cho viéc stra d6i phép luat lién quan dén quyén tinh duc caa cac quéc gia trén thé giai.

Chiu su tac dong cua nhiing thao luan vé van dé nay trén thé gigi va caa luat nhan quyén
quéc té, phap luat cua cac qudc gia trong mot so thap ky qua ciing da c6 nhimg thay doi déng ké
theo hudng “coi troi”, mo rong cac quyen vé tinh dyc cua cong dan, ca vé phuong dién chu thé
va hanh vi. Tuy nhlen hién tai khudn kho phép luat cua céc quédc gia vé quyén tinh duc van con
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rat khac nhau. Trong khi & mét sé nuéc, phap luat da bao dam su binh ding hoan toan trong viéc
huong thu cac quyén vé tinh duc véi moi céng dan, thi & nhiéu nuéc khac, phéap luat van con
nhitng quy dinh gigi han mot cach bét binh ding, tham chi pha dinh thd bao cac quyén vé tinh
duc caa mot sb nhoém xa hoi. Su khac biét nay do nhiéu nguyén nhan, trong dé6 nguyén nhan vé
van hod (ton gido) dong vai trd chu yéu.

Mac du da dugc ghi nhan va c6 xu huéng ngay cang phat trlen trong phap luat qudc té va
qudc gia, van con nhiéu khia canh 1y luan va thyc tién vé cac quyén lién quan dén tinh duc can
duoc 1am sang to, cu thé nhu pham vi nhitng cha thé dic biét cua cac quyen nay (ngoai hai nhom
thuong dugc d& cap 1a LGBT va ngudi khuyét tat); gisi han cua cac quyén nay trong mdi quan
hé véi viéc bao dam céc quyén va loi ich chinh dang cua ngudi khac va trat tu, dao duc cua cong
ddng; khudn khé trach nhiém cua cac nha nude trong viéc bao dam cac quyén nay trong phép
luat va thuc té. ..

5.Thuc trang vé quyén tinh duc va mét sé yéu ciu dit ra véi Viét Nam

Néu khong tinh dén nhiing khia canh truyén thdng vé quyén hén nhan/gia dinh va quyén
sinh san, quyén tinh duc 12 vin dé méi dugc thao luan rong réi ¢ Viét Nam khoang mot thap ky
tror lai day, chu yéu boi cac té chic xa hoi dan sy . Xét vé noi dung, cac cudc thao luan vé
quyen tinh duc trén cac dién dan ¢ Viét Nam t6 ra kha phong phu, trong d6 dé cap dén hau nhu
tat ca cac yeu t6 dang duoc thao luan trén cac dién dan vé van dé nay trén thé gisi (ma da de cap
o doan tren) Ngoai ra, dd c6 mot sé cong trinh nghién ciu kha cong Ehu, toan dién ye Var! tinh
duc va quyen tinh duc ¢ Viét Nam, dac biét dudi goc do xa hoi hoc.? Khéc vai nhiéu qudc gia
trén thé gigi, cac cudc thao luan vé quyén tinh duc & Viét Nam khong chi xoay quanh hai nhém
chinh 1a LGBT va nguol khuyét tat, ma it nhiéu da duoc mo rong dén mot sé nhom khac nhur
phu ni¥, thanh thiéu nién, ngudi lao dong di tra...* Biéu nay phan &nh sy nhay cam cua cac tb
chirc x& hoi dan sy ¢ Vigt Nam va phi hop voi cach tiép can cua lut nhan quyén qudc té trong
d6 coi cac quyén con ngudi, bao gom cac quyén lién quan dén tinh duc, 1a co tinh phd quat, ap
dung cho moi ca nhan. Chinh vi vay, mac du méi dugc néu ra thao luan gan day, song van dé
quyén tinh duc dang nhan dwoc sy quan tam ngay cang rong réi cua cong dong va ciia mot s6 co
quan hoach dinh chinh sach, dic biét trong qué trinh nghién ctu stra ddi, bd sung Luat H6n nhan
va Gia dinh nam 2000.

Trén phuong dién phap Iy, Luat v& ngudi khuyét tat nam 2010 da gian tiép thira nhan
quyen tinh duc cua nhém x& hoi nay khi cam can tro quyén két hon, quyen nudi con cia nguoi
khuyét tat (Piéu 14). Thém vao d6, Luat nay ciing quy dinh cac quyén binh ding tham gia vao

% Nhan dinh nay cén ctr vao viéc khao sat nhiing bai viét, thong tin ¢6 lién quan ciia cac ca nhan, to chirc trong nuée dugc ding
tai trén mang Internet. Mot sb td chuc phi chinh pha trong nudc ¢6 vai trd tich cuc trong vin dé ndy trong thoi gian qua nhu

Trung tam sbng doc lap Cla nguoi khuyét tat Ha Noi
(http:/fttsongdoclaphn.vn/index.php?option=com_content&view=frontpage&Itemid=1&lang=vi), Trung tdm Sang kien Sirc khoe
va Dan SO (CCIHP) (http://cihp.org.vn/Desktop.aspx/Gioi-Thieu/Gioi-thieu-

CIHP/Trung_tam_Sang_kien_Suc_khoe_va_Dan_so_CCIHP/); Vién Nghién ciu X& hoi - Kinh t& va Mai truong (ISEE)
(http://www.isee.org.vn/); Vién Nghién ciru Phat trién X4 hai (1ISDS) (http://www.isds.org.vn/index.php); Nhém Két néi va Chia
sé Thong tin (http://www.ics.org.vn/)...

2 Xem cac bai viét va dién dan thao Iuan ¢6 lién quan ding tai trén trang web ciia cac td chirc phi chinh phu ké trén. Ciing xem
cac bai viét lién quan dang tai trén mot sb béao mang & Viét Nam, vi du:

2 Vi du, xem cudn "Tinh duc: Chuyén dé dia khé néi" ciia nhém tac gia Khuit Thu Hong, Lé Bach Duong va Nguyén Ngoc
Huong ¢ Vién ISDS, Nxb Lao djng, tai ban 14n 2, Ha Noi, 2012.

2 Vi dy, ISC di td chirc mot cugc trién 1am anh véi tidu dé: ““Sao khong néi”-Trién 1dm quyén tinh duc” huéng vé cac dbi twong
chinh Ia thanh thiéu nién vao thang 7/2012, xem tai http://www.ics.org.vn/tin-tuc/tin-trong-nuoc/434-sao-khong-noi-trien-lam-
quyen-tinh-duc.html, truy cap ngay 29/12/2012.
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cac hoat dong xa hoi; quyén sdng doc 1ap, hoa nhap ¢ong dong; quyén duge cham soc sirc khoe,
phuc hdi chirc ning, hoc van hoa, hoc nghé, viée 1am, trg gitp phap ly, tiép can cong trinh cong
cong, phuong tién giao thong, cong nghé thong tin, dich vu van hoa, thé thao, du lich va dich vu
khac...ctia ngudi khuyét tat. Nhitng quy dinh d6, cung vé6i cac quy dinh khac c6 lién quan trong
cac BO luat Dan sy, Luat Hon nhan-Gia dinh...cho théy Viét Nam da c6 mot khudn khd phép
luat kha tién bo vé& quyén tinh duc cua ngudi khuyét tat, tuy van can cé nhitng quy dinh cu thé
hon nita vé quyén nay ciing nhu vé nghia vu caa cac chua thé cd lién quan trong viéc bao dam cac
diéu kién huong thu tinh duc cho nguoi khuyét tat.

Tuy nhién, thuc trang doi séng tinh duc cia nguoi khuyét tat & Viét Nam hién van rat am
dam. Theo mot sé nghién ciru gan day, ty & nguoi khuyét tat ¢ do tudi sinh hoat tinh duc tich
cuc nhat (tudi thanh nién) c6 quan hé tinh duc “v6 cung thap, gan nhu khong”. Két qua 1a c6 dén
60% ngudi khuyét tat bi trim cam tir nhe dén nang.?* Nhin mot cach téng quat, cé thé xac dinh
mét s6 nguyén nhan dan dén thyc trang nay nhu sau:

Thit nhat, dinh kién nang né trong xa hoi va trong cac gia dinh coi ngudi khuyét tat
khdng hodc it c6 nhu cau vé tinh duc. Binh kién nay dan t&i niém tin 1a khéng can thiét phai ghi
nhan cac quyen va co bién phap bao dam cac quyen veé tinh duc cho ngudoi khuyeét tat.

Thet hai, chinh séch sang loc thai nhi theo thuyét uu sinh ma da duoc thyuc hién & nhiéu
qudc gia va dang dugc trién khai & Viét Nam, trong d6 loai bo cac bao thai nghi bi di tat. Tuy co
¥ nghia tot vé phuong dién stc khoé cong dong song chinh sach nay lai dat ra nhitng cau hoi vé
phuong dién dao dirc, vi no ddng nghia véi viéc tudc bo quyén séng cua nhirng bao thai di tat,
dong thoi gian tiép 1am tang sy ky thi véi nguoi khuyét tat, dac biét 1a vé quyén tinh duc caa ho,
do lo ngai rang nguoi khuyét tat s& sinh ra nhiing tré em khuyét tat.

Thet ba, cach hiéu han hep vé viéc dap ung cac nhu cau tinh duc cua ngudi khuyét tat ma
trong d6 tinh duc chu yéu duoc hiéu 1a giao hop giita hai nguoi khac giéi ma khéng bao gom
nhitng cach thic tim kiém va tan huong khoai cam tinh duc khéc, vi du nhu thong qua thii dam,
mua dam hoic sir dung dd choi tinh dyc...Hau qua cia cach hiéu han hep nay di cang cb dinh
kién va su bang quan cua x& hoi voi viéc thira nhan va bao dam quyén dugc huong thu tinh duc
cua ngudi khuyét tat, gat nhimg ngudi khuyét tat (va ca mot sé nhém ngudi khong khuyét tat
nhung khong c6 diéu kién huong thu doi song tinh duc theo cach thac quan hé vo chong, vi du
nhu nhimg ngudi gia, ngudi sdng doc than, ngudi phai thudng xuyén séng xa gia dinh do cong
viéc, nghé nghiép...) khoi co hoi huong thy khodi cam tinh dyc.

Thit tue, tam ly mac cam, tu ti ciia ngudi khuyét tat trong van dé tinh duc va niang luc han
ché cua ho trong viéc van dong, dau tranh cho cac quyén dugce huong thu tinh duc cua ban than
minh. Diéu nay khién cho van dé quyén tinh duc ciia ngudi khuyét tat mai dén may nim gan day
méi duoc néu ra thao luan va hoan toan van chua da manh dé tao ra nhimg thay doi vé phap luat,
chinh sach va tam ly x& hoi. C6 thé n6i, quyén tinh duc caa nguoi khuyét tat ¢ Viét Nam hién
van dang bi lu md, chim 1ap trong mot loat van dé khac ma thudng duoc vu tién boi cac gia dinh
va trong chinh sach vé& ngudi khuyét tat cua nha nuéc, chang han nhu bao dam doi sdng, phuc
hdi chirc ning, hay gido duc dic biét...

24xem cac bai viét lién quan dén chu dé nay tai: http://ccihp.org/index.php/news/6/126/431/Quyen-sinh-san-va-tinh-duc-cua-
NKT-AI-HOI-AI-TRA-LOI.html, http://giadinh.net.vn/dan-so/quyen-sinh-san-va-tinh-duc-cua-nguoi-khuyet-tat-1-nuoc-mat-
dang-2012082210456270.htm, http://giadinh.net.vn/dan-so/quyen-sinh-san-va-tinh-duc-cua-nguoi-khuyet-tat-2-khat-vong-chinh-
dang-20120824104542695.htm, http://giadinh.vnexpress.net/tin-tuc/gioi-tinh/nguoi-khuyet-tat-bi-ky-thi-quyen-tinh-duc-
2307137.html, truy cap ngay 2/1/2013.
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Lién quan dén cac quyén tinh duc cia LGBT, vé& phuong dién phap ly, viéc séng chung,
ké ca c6 hay khong to chirc dam cudi theo céc nghi 1€ truyen thong cua céc cap dong gioi khong
bi coi la trai phap luét va thyc té dang dlen ra (tuy & mot sé dia phuong co tinh trang 18 cuo’l theo
phong tuc truyén thdng va viéc chung séng cua cac cap ddng tinh bi chinh quyén can tré),% song
Luat Hon nhan-Gia dinh cta Viét Nam tir truée dén nay (1959,1986,2000) chua thira nhan hon
nhan dong giGi va cac quyén dan sy cua cac cip dong tinh séng chung. Vé van dé nay, theo Uy
ban Nhan quyén, trong khi viéc khong thira nhdn hén nhdn dong gisi khong b coi 1a vi pham,®
thi viéc khong bdo dam céc quyén dan sy cho cac cdp dong tinh song véi nhau khdng ¢ hdn tha
chinh thitc mét cach binh ding nhu cdc cdp nam nir trong cuing béi canh sé bj coi 1a phan biét
doi xir theo lugt nhan quyén quéc té.2” Nhu vay, hién tai ¢ Viét Nam dang c6 su phan biét dbi xu
Vi céc cap dong tinh sdng voi nhau khdng cd hon tha chinh thic, bai nhitng cap nay khéng
dugc huong cac quyén dan su trong khi theo phap luat hién hanh, nhitng treong hop chwa ding
ky két hon nhung khdng vi pham céac diéu kién két hon khac (hon nhan thyc té) ma cé tranh chap
phét sinh thi cac van dé vé quan hé vo chong, con cai van dugc toa an giai quyét nhu voi truong
hop ¢6 dang ky két hon.? Vi vay, trong lan sira d6i Luat Hon nhan-gia dinh toi day, dé khong bi
coi 1a vi pham nhan quyén, néu nhu chua cho phép hon nhan ddng tinh, Viét Nam ciing can bd
sung hoic stra doi cac quy dinh c6 lién quan theo hudng céng nhan viéc chung séng theo hinh
thirc két hop dan sy p dung cho moi cip ddi ma khdng cé sy phan biét vé gigi tinh.

Ciing xuat phét tir quan diém da néu trén ctia Uy ban Nhan quyén, Viét Nam ciing can
stra d6i cac quy dinh c6 lién quan cia Luat Hon nhan-Gia dinh va Luat Nudi con nudi dé cho
phép cac cap dong tinh cd thé cing nhan con nudi, thira ké tai san ciia nhau va cac quyén dan su
khac tuong tu nhu cac cip doi chung sdng khéac gidi tinh. Ngoai ra, Viét Nam ciing nén xem xét
stra d6i cac quy dinh cd lién quan cua Bo luat Dan su va Luat Ho tich dé cho phép nhimg nguoi
phau thuat czhguyén gi6i duoc thay ddi gidi tinh cia ho trén gidy to tuy than theo khuyén nghi cua
Uy ban nay.

Ngoai ra, theo nghia rong, nha nudc va xa hoi Viét Nam can quan tam dén viéc bao dam
va cai thién quyen huong thu tinh dyc chinh dang cua mot s6 nhom khac dang gap nhiing kho
khan nhat dinh vé van dé nay nhu phy nit (Mot bo phan), nguoi doc than, ngudi gia, ngudi séng
chung véi HIV, ngudi lao dong nhap cu tir ndng thén, thanh thiéu nién, nguoi lao dong tinh
duc...Lién quan dén khia canh nay, nén coi mai dam Ia mot nghé hop phép, trude hét la dé bao

% Theo TS Lé Quang Binh, Vién truéng Vién Nghién ciu X4 hoi - Kinh té va Méi truong (ISEE), dén nay méi chi cé khoang 10
dam cudi clia nguoi ddng tinh “duogc” bao chi phat hien va phan anh. Tuy nhién, trén thuc té, s6 nguoi ddng tinh t chic cudi
hozc nhitng budi tiéc nho dé ra mét nguoi than va ban bé 14 rét nhidu. Ngudn http://www.ics.org.vn/tin-tuc/tin-trong-nuoc/437-
luat-khong-cam-nguoi-dong-tinh-cuoi-nhau.html, truy cap ngay 30/12/2012.

% /& van d& nay, Uy ban Nhan quyén da ting néu rd, cac qudc gia thanh vién Cong uéc vé quyen dan sy, chinh tri khéng c6
nghia vu phai quy dinh cho phép hon nhan ddng gisi trong phap luat. Xem phén quyét ciia Uy ban vé vu Joslin kién New Zealand
(CCPR/C/75/D/902/1999), 10 IHRR 40 (2003), tai
http://www.unhchr.ch/tbs/doc.nsf/%28Symbol%29/e44ccf85efc1669ac1256¢37002b96c9?0Opendocument,  truy  cip  ngay
31/12/2012.

21 Xem phan quyét ciia Uy ban Nhan quyén vé vu Young kién Australia (CCPR/C/78/D/941/2000), para. 10.4, tai truy cap ngay
31/12/2012. http://www.unhchr.ch/tbs/doc.nsf/0/3c839ch2ae3bef6fc1256dac002b3034?0Opendocument

% xem cac Nghi quyét 35/2000/NQ-QH10 ngay 09-6-2000 ciia Québc hoi vé& viéc thi hanh Luat Hon nhan-Gia dinh; Théng tu
lién tich s6 01/2001/TTLT-TANDTC-VKSNDTC-BTP ngay 13/1/2001 ciia Toa 4n Nhan dan T4 cao, Vién Kiém sat Nhan dan
T4 cao va Bo Tu phap hudng dan Nghi quyét 35/2000/QH10 thi hanh Luat Hon nhan va gia dinh va Nghi quyét 01/2003/NQ-
HDTP ngay 16-4-2003 cua Hoi ddng Tham phan Toa an nhan dén ti cao hudng din ap dung phap luat trong viéc giai quyét mot
s6 loai tranh chip dan sy, hon nhan va gia dinh.

% Xem Két luan khuyén nghi ciia Uy ban Nhan quyén v& bao céo quéc gia thuc hién Céng wdc québc té vé cac quyén dan sy,
chinh tri cua Ireland, thang 4/2008 (CCPR/C/IRL/CO/3, para. 8), va cua Lién hiép Anh va Bic Ai-len, thang 11/2007
(CCPR/C/IGBR/COI6, para. 5), tai http://www2.ohchr.org/english/bodies/hrc/hres93.htm. Truy cap ngay 30/12/2012.
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vé, thiic ddy nhan pham va cac quyén cua ngudi lao dong tinh duc,® sau do 1a dé quan ly cac
bénh lay truyén va gop phan bao dam quyén huéng thu tinh duc cua nhitng nhém ma do diéu
kién sdng hay do nghéo kho, bénh tat/di tat khong thé hoic khé ¢ thé dugc huéng thy tinh duc
bang quan hé vo chdng hay tinh yéu.

Theo nghia co ban nhit, quyén tinh duc cting chinh la quyén muu cau hanh phuc chinh
dang cua con ngudi, vi vay, viéc bdo dam quyen nay trong thuce té c6 y nghia nhan vin cao ca.
Viét Nam chua la mot nude giau ¢, nhung van co thé 12 mot nude van minh voi mot nén vin
hoé giau nhan ban. Pé diéu nay thanh hi¢n thye, can quan tdm dén viéc bao vé va thiic day tat ca
cac quyén chinh dang ctia ngudi dan, trong d6 c6 bao gom cac quyén vé tinh duc./.

%0 v/& vin d& hop phap hod mai dam, ¢6 quan diém cho ring didu ndy anh huéng dén thuin phong my tuc, phé hoai gia dinh, ha
thip nhéan cach cua phu nir va lam gia ting nan budn nguoi. Nhitng quan diém nay, tuy c6 khia canh dung, nhung t6 ra khéng xac
dang, cing nhic va mang tinh chit dao dirc gia néu nhin vin d& mot cach tdng thé. Hop phap hoa mai dam khong nhiing khong
gay ra hay 1am trim trong thém, ma s& 1am giam dang ké (tuy khong xoa bé duoc) nhimg tac dong tiéu cuc da néu. Po6 1a boi mai
dam, cuing v&i ga bac, 13 hai nghé 1au doi nhit cua nhan loai, thyuc té trén thé gisi da chirng minh 1a khong thé cAm doan duoc.
Tinh hinh & Viét Nam cho thiy, cang cdm, mai dam cang phét trién va dién bién phc tap trong béng tbi, vi vay cang tac dong
tiéu cuc hon dén thuan phong my tuc, quan hé gia dinh, suc khoe cong ddng, an ninh x4 hoi, gia ting nan budn ngudi va dat
nhing lao ddng tinh duc vao vi thé dic bigt d& bj ton thuong (vi ho vira bi coi thuong vé nhan pham, vira bi boc Iot vé kinh té va
bi cha dap ve thé chét). Trong bdi canh hién nay & Viét Nam, hop phap hoéd mai dam, nhin tur nhidu goc do, chinh 1a dé gép phan
4n dinh an ninh trat ty x4 hoi, bdo vé cong dong, bao vé va thic déy nhan pham va cac quyen con ngudi cia hang tram ngan phu
nit lao dong tinh duc ma nhidu nguoi trong sé do dang sdng va 1am viéc trong hoan canh tdi té nhu nhiing nd 18 hién dai.
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