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The Challenges of Ensuring the Mutualiry
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The focus of this volume is on ways in which the strengths, resources, and

supporr of the international human rights ald development communities
can'be mobilized in order to reinforce one anotier in their efforts to achieve
shared goals. Endeavours to promote meaningfiri and-productive. linkages
b.r"reeri rjr. agendas of tlese two communities are hardly new. Indeed, one
'W'orld Conference on Human Rights,
of *re main ,Jhi.u.*.n,, of the first
held in Teheran in 1968, was precisely its assertion that 'the achievement of
lasdng progress in the implementation of human rights is dependent upon
,or'rtd -d.ff.ctive national and international policies of economic arrd
social development'.I Almost a decade later, in 1977, tl,e UIJ Commission
on Human Rights gare a new impetus to these effons by proclaiming the
existence

of a"hu.i'rn right ro ietelop*eot.2 'fhat in rurn ied to

the

launching of a major p*t by developing counuies to broaden the focus of
inrernatiJnai human rights debates,toinclude a range of economic and other
issues which had previ-ously been considered to lie squarely alrd exclusivelX
within the domain of the nationa.l and international deveiopment agencies''
But debates in the United Nations and in other internationa-l fora do not
necessarily translate into change on dre ground, let done within the different
disciplines which need to ad.iust their working assumptions and methods in
ordei to embrace, or at least accommodate, change. \7hile the human rights

I

The Proclamation of Teherm, para. 13, n Final Aa of.thc Intmational Confernu ott
l-IN doc. tuCONF.32l4l (1968).
2 Commision on Hmm Righu res. 4
C{C(IID(1977).
3 For thc next fw yrus a dJbate raged uomd tle pros and coro of the resolutionGeneral Asembly rcs. 321L20 (197V. For some contemPolary competing perspecdvs see,
vuiou conuibutiom in B. Ramchum (ed.), Htman Nghts: Thirty Years Artt thc Unitnsal
Derhration (Martinu Nijhoff, 1979).
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'righu', and the major philosophical and practical objections. He

7
suggests

that economic and social rights, such as the right ro heaith care and education, are best understood nor as legal insuuments for individuals, but as
'duties for governments, international agencies, and other acrors to take
concrete measures on behalf ofindividuals, or ro resruoure institudons so
that *re rights carr be firlfilled more effecdveiy. . . Cailing health care and
education rights means, on this un-derstanding, that everyone bears some
responsibilicy for their fi.rlfillment."'
Gauri d en reviews some of the economic literature on educadon and
health care, observing rhar economists seem ro accept rhat rhe realizadon of
high standards of hea.lth and education are conducive to economic grow*r.
Moreover, economists' concerns about how health care is best provided are
not incom.padble with a human rights orienrarion. From a. huma-n righu
perspecdve, participation, empowermenr, ffansparency, and accountabiliry
in relation to service delivery are imponant for ensuring health care and
education quaiiry and for Fostering a sociai basis for self-esteem. From an
economic perspective, the same goa.ls are important because they help solve
problems related to collective action and asymmetric information. Neverrheless, rhe tensions do not dissolve complerely. The human rights approach
regards transparency and empowermenr as ends in themseives, whiie an
economic approach sees r.hem as instrumental to a welfare outcome. Simiiarly, a human righ* approach rypieliy evaluares health and education
programmes in rerms of disuibudon of ourcomes, not jusr averages. Conversely, a iruman rights approach gives litde or no guidance in terms of

prioritizing allocative decisions or making trade-offs, and cannor easily
aaalyse *Le sometimes perverse consequences of a redisuibudve poliw, such
as forms of moral hazard or free ridipg. Gauri concludes that there are no
simpie answers to some of drese tensions between the human rights approach

and an e,:onomic perspective, but that both approaches can learn from the
limitarions of the other, and should recognize their complementarities.

(b) l,and Rights and \7omen's Empowerment
The second section of the volume explores the complementarities and pos-and
sible confl.icrs in the reladonship beween human rights principies
developrnent programmes intended to increase women's legal iight to land in
oeYeloptng counules.

Kerry Rimich notes that programmes which promote dre formal real
Properry rights of women-in place of cusromary laws or other informai
mechanj.sms-have the porendal to both improve and retard women's access
12

V. (lauri, 'Social Rights and Economic: Claims to Hatth Cue md Eduarion
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International Labour Organization's (iLO's) estimate that currenr levels of
child labour will resu.lt in an income foregone of $5 uillion bet,r'een 2000
and 2020. They review recent statistics on the extenr of child labour, and
esdmate that a staggering23 per cent of the world's chil&en aged benveen
5 and 17 years are engaged in some form oFwork. They aiso note that there is
considerable evidence to suggest that child labour adversely affects children's

l7
educational attainment.
'lfhile economists and human rights acdvists are united in their desire to
see an end to chi.ld labour, Betcherman et a-1. demonsuate the imponant
insights that economic alalysis ca-n provide in understanding how best to
reduce child labour. Factors contributing to child labour can be seen in terms
of incentives rhat encourage child work, constraints that compel ch.ildren to
work, and decisions that may not be made in the best interests of the children. Human rights advocates often focus on rhe laner (whether by parents
or governmen6), but also need to consider how the direcc (books, uanspofi)
and indirect (poor qualiry, Ioss oFhousehold labour) cosm oFeducation may
lead parents to regard the returns of education as not providing sufficient

immediate refllrns to rhe household or the child. Understanding these
factors could improve strategies for changing household decision making.
Betcherman et al. consider some creadve examples of government policies
aimed at altering *re suucture of incentives and constraints affecting child
Iabour, such as Mexico's Prograa programme, rhat indicate the imporrant
concrete conuibution that a development economics perspecrive can bring to
the question of how best to alter social and economic pracrices. Similarly,
echoing Gauri's argument, the authors point out tlat standard setting
legislarion is of itself insufficienr to aker an interacting set of incendves and
constrain$, and may well have the perverse effect of reducing child welfare.

Drawing on their extensiye experience of working with rhese issues in
i.II{ICEF, Elizabeth Gibbons, Friedrich Huebler, and Edilbeno Loaiza
consider how, at fie level of statistical ana$sis, the appiicadon of the human
rights principie oF non-discriminadon can affect our understanding of dre
dimeniions ol.trla iabour.rs They note rhat exisdng methods of calculating
the extent of child labour under-repon the degree of child work done try
girls, because the measures exclude household chores. By failing to consider
'[ema]e work' within the definition of child iabour, rhe impact of child work
on the educational arrd health arainment of giris is made invisible.
The authors undertake an analysis of child labour data in an anempt
to make female child labour visible, revealing a one-quaner increase in the
esdmate of child labour among girls, and a fa.ll in the gap berween boys' and
17

G, Betche.mar, J. Fus, A Luimtra, md R Proury, 'Child labor, Eduetion, md
Children's fughts', Chapter 9 below, p. I75.
'o E. D. Gibbons, F. Huebler, md E. baia,'Child labou, Education, md the Principle
of Non-Discrimination', Chapter 10 below, p. 205.
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girls' child labour. Gibbons, Huebler, and Loaiza also investigate some of the
faccors afibcting schooi attendance and find that, while iabour and household
povery are generally consuaints on amendance, a mo*rer's educadonal
amainmeut is also an importaat determinant that correlates positiveiy with
school aaendance. This, they argue, 'shows, in dramatic and inconuovertible
terms_,,rhe inrer-generational payoff from an investment in girls' educadon'.tv ln examination of the impact of thild labour on pcrformance \n
schools (u opposed to simpiy anendance) leads to the conclusion that child
labour d,res not result in a higher iikelihood of grade repetition in most
counuies, but *rat household wealth and the ievel of education of the primary carerrker can also have a significant effect on educationai anainment.2o
However, child iabour does clearly increase the probabilicy that a chiid will
drop out ofschool,
On the basis of a case sudy of India, the chapter by Philip Alston and
'that
human
Nehal Bhura considers rhe evidence of the qualitative impact
rights discourse, and the constitudonal enuenchment of economic artd socia.l
righa, cr:r have on the amainment ofsocial goods such as education. They
review the history of dre constinrtional amendment t-hat was adopted in 2002
ro make education part of the category of 'frndamental rights' in the Indian
Conscirririon.'' The amendment led to the inclusion of a justiciabie right to
education in reiadon to children between the ages of6 and 14, The authors
ask whether *ris has made any difference in terms of progress towards
achieving t}re goa-l of &ee, universal, elemenrary education. The evidence is
mixed, but does suggeit that the public debate surrounding the constitutional
amendnrent, and public interest litigation in state and federal courts, have
provided some imperus for government au*rorities to address critical problems in the provision of education, Perhaps more enduringly, and in line
ri'ir! the araiysis of che right to food undertaken by Jean Dreze in Chapter 4,
*re idea of education as a 'fundamental righC is becoming a focus for local
politica, action and agitation among under-resourced and oppressed communities, who rely on the new constitutional provision as a way of pressing
their demaads on iocal and regional government decision makers.

(d) Reform of l,egal

and Judicial Systems

The excent to which muldlateral lending agencies should use human righu
crireria in assessing development projects has been subject to considerable
debare over the last fifteen years. Agencies such as the World Bani< and
International Monetary Fund have been criticized for lailing to consider
'e tb;d., p. 2t4.

20
lbid., p. z3o.
Alston md N. Bhuta, 'Hm Rights md Public Goods: Educadon m a Fudamcntal
Right in India', Chapter 11 beiow, p. 244.
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adequately rhe_humaa rights impao of their lending.22 At *re same dme,
internationa-l financid institurions (IFIs) are increaslngiy firnding 'instiru-

tion-buil.ding' projects *rar, explicidy or impl.icidy, iave humin rightsrelated objectives, panicularly in rhe form of nrle of larv inidatives. chriltina
Biebesheimer reflecu on the experience of the Inter-American Development
Bank (IDB), which has explicidy embraced the promotion of humarrights

to creating rhe coni{itions for economic development. the
perhaps more than any other internationa.l financid insiirurion, has
gxpandgd its loans to projecu concerned with improving pubiic seaor
institutions such as courts._ It has, as a matter of policy, iome to regard
democratic institution-buil&ng as parr of a srate modernization r,r"t.gyLd
has taken rhe justice sector as a parcicu.lar fbcus. Biebesheimer reviews the
kinds of projects that the IDB has supponed through its 'modernizacion of
thq state' strategy_, and obs-erves that human rights principles are being used
in'interpreting the areas ofjustice lthe IDB] can work in,-in definingploject
.:1,:"1, in.esmblishing merhodologies for pre-prqject diagnosdcs, and in
as conducive

IDB,

defining indicators for project succeis and impnit'.z3
In her concluding _sections, Biebesheimei asks how a comprehensive
.human
righa approach would change.the way that the IDB works. Her
answer is that it may lead to a gr€ater emphasis on citizen participation in dre
design and
of justice projecrs, and may lead to placing
-implemenration
greater emphasis on justice sector initiatives that combat discrimination and
exclusion. She lamenrc, however, that little pracical guidance in project
design and implementation can be derived presendylom th.
-"t.iidt
produced by the- human rights cornmuniry. Thire is a need for human rights
advocates to address rheir concerns to the'development communiry in a iay
that demonsuates how a human rights approach will improve pro.ieit
effecdveness, and how improvemenm could be implemented in a waythat is
consistent with existing time and resource constraints.
In.his chapter, Stephen Golub takes aim ar the'rule of iaw'promotion
-that
practices of the inrernarional financial insdtutions. He argues
these
lending practices are underpinned by a 'rule of law or*rodon|' tt r, does not
adequarely conceprualize the relarionship between iusrice seoor reform and
\r{nan lighls protection.2a The 'ru.le of lrru o.*roiory's' focus on narrowly
defined justice sector projecs does not pay sufficient artenrion ro the reariry
improvem_ents in the cou.rrs or in'legal uaining will
necessarily result in rhe enforcement ofrighs*or *re alleiiation

that

by ,ro

*.*.

ofporerry fo.

Se gencrally M. Dnow, Bcnuca Light and Shadow: Th'VorLl Banh, the Intmional
- _r
MoXalry Fund and Intanarional H*man-Nghts laa (Oxford, Han, 2003).
, " C. Bieboheimer, 'The Impact of Humm Righr principls on Jutice Reform in the
Inu-Amcrim Dwclopment Bank', Chaptcr 12 be-low, o- ZiS_50.
'" S. Golub, 'kss l:w md Rcform, More poliria ^*d E^fo.....n,, A Civil Sociew

Approach to Intcgrating Righa and Dwelopment,, Chapter 13 below, p, 299.
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suuctura-lIy disadvantaged groups. Golub notes r-hat projeo reviews of justice
sector reform projects have generally found that dre projecu have not had a
discernible impact on the poor and disadvantaged, and have not necessarily
resulted in durable and sustainable changes in *re functioning of legal

institurions.
He argues that, instead of the 'rule of la#, development agencies should
promote 'legal empowerment', which he defines as 'the use of legal services
and other development activities to increase disadvantaged populations'
control over their lives'. He suggesa that such a strategy would emphasize
strengthening the capacity of NGOs and communiry-based organizations
that defend and promote the rights of the poor, and the selection of issues
fowing from *re needs ofthe poor. It would also Pay greater anendon to a
variety of state institutions (adminisuadve agencies, loca.l governments, and
so fonh) that car be rued to advance the rights of t}le poor, ra*rer than
focusing on a narrowly defined justice sector. Golub marshals considerable
evidenci that such an approach is more sustainable and more .likely to have
longterm benefits for the realization of human righa and human development, r-ha-n justice sector programmes. His contentioir is not that justice
sedor progmmmes should be abandoned, but that a berter balance shou-ld be
suuck in 'nrle of iaw' development funding, berween legal empowerment
arld legal reform.
(e) The Role of the Private Sector in Promoting

H.-an Rkhts

Peter Voicke reflects on the Internariona-l Finance Corporation's (IFC'S)
eflorts to incorporate human rights standards into its ciiteiia for evaluating

prospective loans to private compalies. The IFC is the private sector
d.uJlopment lending arm of rhe World Bank Group. In recent years it has
.-.rgid as a leader within the group in developing modalities fop using
human rights criteria in lending decisions. 'Woicke argues that this effort by
rhe IFC shouid be see-! as part of a broaderworldwide movement for cor?orate
social responsibiliry.') It is thus consistent with effons by large corPorations
to respond to criticism of coiporate behaviour and to present adherence to
international human rights standards as part of their corporate and brand
identiry. As a financier of private companies afiive in developing countries,
the IFC has accepted that lorporate reiponsibiliry principles can and should
be applied ro rhose who fund private sector activiry, as well as to those

who implement them.

In an

informative and illuminating case srudy,

\Toicke describes in detail a project r-hat was financed by rhe IFC, and how

--

'5 P. Voi.k., 'Purdng Humm Rights Principles iirto

I'iruce:

Development Pmctice tlrough

The Experience of thc Inre rnational Finmce Corporation', Chapter 14 below, p. 328.

1

r,i

\.

14

Philip Akton and Mary Robinson

the process o[ project assessment could have incorporated a human righrs

analitical ftamework.
Does human righa promotion and enforcement 261rrelly lead to bemer
governance and greater human development? Are civil and polidcal righm
and economic and social rights realiy indivisibie? \fhile these proposidons
have become something of a policy and phiiosophical commonplace since
Amarrya Sen's powerfiJly persuasive work,'o Daniei Kaufrnann obsen'es
*rat rhe empirice.l basis for (or against) the claims is not easy to establish.
Employing an innovative mechod for measuring and assessing human righa
ourcomes and rheir impacc on governance, he seeks to rise to this challenge in
his chaprer." He fust reviews indicators fbr political and civil rights and ask
whether there has been an improvement in the realization of these rights. He
then explores *re relationship between civil and polirical rights and economic

arrd social rights, and asla how improvements in the former affect rhe
realizacion o[t]re latter. He finds t]rat progress in t]e realization of civil and
political righrs is uneven and varies according to region, but *rat there is a
strong correlation between income levels and respect for civil and politicel
rights. Of course, dris tells us iitde about the causaliqy of the relarionship
between civil and poiitical rights and economic deveiopment.
In a further series of analyses, Kaufmann makes a persuasive case for rhe
proposition rhat good goyernance is not a 'luxury good' which etrery countrl
co*o to enjoy when it becomes wealthier, implying that policy makers and
civil sociery must work hard and continuowly at improving civil rights and
governance. He aiso 6nds *rat where political and civil righr are les
respected, the risla of corruption and state capture by special interests a.re
higher, which in turn impairs socio-economic deveiopment..Conyersely,
befter governance seems to be carually related .to improved divelopment
outcomes, Kaufrnann examines the case of Boi.ivia to contend that measttres
thar promote participation and citizens' input into the operations of an
institution were likely to reduce corruptiorl and improve service delivery.
Voice and pardcipation are thus instrumenta-lly related Io containiilg corruption and reaiizing social and economic rights, and it may not be rea-sonable to expect that a pureiy technocratic approach to macroeconomic
managemenr will deliver such objectives.
Olivier de Schutter proposes a new wa/ of conceiving the human righm
responsibilities of transnational corporations (TNCS). He argues that the
convention?l approach, which focuses on the project-specific human righa
consequeflces of a particular comDanl in a particuiar loca-te, is inadequate to
address concerns about whether t}re activities of TNCs promote the humart
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