ICESCR: Student Notes
History: 

· Welfare charity through religions

· 19th century workers rights, and ILO 

· Communist movements

· Welfare states

· 4 Freedoms (1941): freedom from want

ICESCR

Economic rights (ILO): work, property, social security

Social rights (FAO, UNDP, WHO): Livelihood (health, shelter, clothing, food, water), education, 

Cultural rights (UNESCO), (cultural practice, scientific benefits, creative activities)

Distinctions with ICCPR

Legal: 
fixed vs. aspiration
Emergency derogations vs. Progressive realization
positive duties 
Ideological 
Western Capitalism vs. Eastern Socialism
free market vs command economy
Implementation
instant vs progressive

Myths on ICESCR

Rights are positive meaning it is all government duties and obligations
ICESCR is expensive and ICPR is free
ESCR are aspirations and wishes, and not what is actually going on
Challenges for ICESCR

Ignored by rich countries
Ignored by main INGOs (HRW, Amnesty)
Ignored by legal scholars
Not complaints mechanism in UN 
International Covenant on Economic, Social and Cultural Rights (ICESCR) 
Adopted 16 December 1966. In force 3 January 1976
160 State parties 
Coming together in the Vienna world HR conference as universal, indivisible, interdependent, interrelated

Progressive Realization

· Undertakes: guarantees action, will respect and notice, immediately.
· take steps: Put into action

· through international assistance: soft obligation on developing states to help

· maximum of its available resources: What are the resources, and how should they be maximised? Taxes, natural resources, human capacity, treasury, revenue raising, etc.

· achieving progressively: make continual moves towards

· full realization: There is a final goal which must be achieved

· adoption of legislative measures: put laws into place to protect these actions, and enforce certain activities

Minimum core obligations: some rights are not progressive, but must already be respected: free from starvation, basic health, shelter, basic education, . 
State Duties

Respect: agree to the rights
Protect. Stop people from having their rights violated by third parties
Fulfill: Facilitate, or to enable people to get their right
Fulfill: Provide, for people who cannot get their ESC rights, government provides them
Justiciability:

Having a law in place

Having a legal body which can judge on rights

Having decisions made which bring about justice

Problems with the justiciability of ESCR:

· Lack of laws in place: not often in law or constitution

· Not individual violations, but a group

· Judges untrained

· Judges making policy decisions – should only judge on legality of policy, and not propose policy

· Cannot judge progressive realization: how to determine ‘maximum available resources?

Limburg and Maastricht declarations: 

· Obligations of result, not obligations of action

· Maximum of available resources, and allocation of resources

· International assistance and cooperation: international community must assist

· Achieving progressively: policy and legislation

· Non regressive: cannot move backwards

· States with more resources have more obligations

· There is still a minimum core content (free from hunger, primary education)

· There are violations

Violations Approach: Audrey Chapman.

1. Violations from actions and policies

2. Violations as discrimination

3. Violations for minimum core obligations
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