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(p. 670) Chapter 28  Universality and the Growth of 
Regional Systems
1. Introduction
INTERNATIONAL human rights law has, in the course of the last sixty years, grown into the 
closest approximation the world has to a globally accepted and enforced code of ethics. 
Violations clearly continue to occur, but those who depart from human rights standards in 
exercising power must increasingly justify themselves and come under pressure to change 
their behaviour to conform to the adopted norms. Human rights could perhaps be seen, 
then, as a universal language on the acceptable use of power. Whether this metaphor is 
accurate or not (some comments thereon will be made in the course of this contribution), it 
is clear that human rights has become a central organizing principle of the modern era.

The main argument for the legitimacy of human rights lies in its universality, reflected, for 
example, in the name of the Universal Declaration of Human Rights. The appeal of human 
rights is widely understood to derive from the universality (p. 671) of norms that it posits—
broadly speaking, it sets the same standards for everyone. This uniform application, 
however, is qualified by the fact that human rights law sets only minimum standards in 
respect of a number of core interests; it does not present a comprehensive normative 
system. In fact, one of the reasons for its wide acceptance is that, unlike eg religion, it 
claims space for people to pursue freely their own conceptions of what constitutes a good 
life.2 Human rights also holds out the promise of norm enforcement, in the sense that 
‘something will be done’ to protect the values that it recognizes, in the form of legal 
remedies or other forms of pressure and accountability. Such an idea will have an obvious 
appeal to people from all backgrounds, who are looking for common ground while retaining 
their own identities.

By promising to treat everyone alike, human rights is an idea that is highly 
‘communicable’—it is imminently suitable to spread through communication and 
persuasion. In a world largely constituted by the easy flow of communication across the 
globe, it is understandable that the concept of human rights gained rapid acceptance. 
Universality of norms, however, has its limitations.3 The mere fact that the same norms are 
formally applicable to everyone does not necessarily imply that they resonate with the 
values of the people to whom they apply. While some of the core interests that human rights 
protect clearly enjoy protection in terms of the higher values of the main normative systems 
of the world (such as the right to life and the dignity of all people), other values (for 
example, freedom of expression or non-discrimination on the basis of gender or sexual 
orientation) may lack the same support at present. Moreover, consensus does not 
necessarily exist on how to interpret these values in practice, how and why to limit the 
exercise of rights, or on their relative importance when they come into conflict. 
Disagreement also attends the issue of norm enforcement: on how to apply them in 
particular cases. Perceived ‘external’ ideas may offend local custom.

Legitimacy requires foundations. Where consensus is not possible, meaningful participation 
by all parties in the process to determine the standards, institutions, and procedures 
adopted provides at least a starting point—not a panacea, but probably the strongest point 
of departure—for a sense of ownership of and commitment to human rights. Thus, for 
human rights to make a credible claim to legitimacy in the world community, universality of 
participation is required, in respect of both norm recognition and norm enforcement. 
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Participation will remain a central challenge—and credential—for human rights in the 
future, if it is to retain its relevance.

A scan of the human right environment today shows that human rights is driven by formal 
or legal, as well as informal or extra-legal, actions alike. A multiplicity of (p. 672) state and 
non-state actors engage in and contribute to the setting and enforcement of authoritative 
standards in the field of human rights.4

On the global level, the United Nations (UN) largely drives the human rights law system, 
supplemented by international humanitarian law and international criminal law. The United 
Nations has seen a significant expansion in the number of its active participants since it 
foundations were laid at the end of the Second World War. This has included a considerable 
expansion in the number and geographical representation of the UN member states, as a 
result of the independence of former colonies. These newly formed states in many respects 
changed the balance of power in the UN’s human rights work, or at least have the potential 
to do so.5 Active participation by non-state actors, such as non-governmental organizations 
(NGOs), in the work of the UN and beyond, is also a central feature of the global human 
rights project. It has been argued that the system as it exists today only emerged during the 
1970s, due to the formation of the leading human rights NGOs.6

Parallel to the global human rights structures, regional initiatives form part of the 
international human rights system. In fact, even before the main components of the United 
Nations human rights machinery were set up, the Council of Europe and the Organization 
of American States established regional systems. In the 1980s, a system for Africa was 
established by the then Organization of African Unity. These three systems add an 
important feature to international human rights law that the global or universal system—the 
United Nations—does not provide: they give individuals access to international courts that 
make legally binding decisions in respect of human rights.

Other regional (including sub-regional) inter-governmental organizations around the world 
have also started incorporating human rights into their objectives in recent years. Some 
have created human rights initiatives, if not fully equipped human rights systems. These 
include initiatives in Asia and the Arab-speaking world, as well as sub-regional bodies in 
Europe, the Americas, and Africa that have also taken human rights on board.

The emergence of regional systems and initiatives constitutes an important dimension of 
broader participation in the international human rights project. These systems provide 
platforms to states and civil society, where people from all parts of the world can potentially 
make their voices heard in the global human rights discourse, often with greater likelihood 
of success than if they were to compete among themselves and with others in the 
conference rooms of the UN. Regional systems are in a position to play an important role in 
ensuring that the international human (p. 673) rights project is more responsive to local 
needs and concerns, and as such they can add to the legitimacy of international human 
rights. This potential has only been realized to a limited extent.

A common lament about the UN human rights system is that ‘Geneva is very far away’. 
Regional systems help to cross this distance and benefit from their position closer to the 
ground. This proximity accounts in large part for the feasibility of establishing supervisory 
mechanisms that take legally binding decisions; there are regional human rights courts, but 
not a world human rights court. Regional mechanisms are generally closer to the people 
they serve—the governments involved, the complainants, those who act on their behalf, and 
the sources of information. It is, in many cases, easier to gain a working consensus about 
the specific norms to protect and how to interpret them in a particular region than on the 
global level. The same applies to ensuring compliance with the decisions of such courts 
through the ties between these societies. It has also been noted that in some cases, 
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repressive regimes are more willing to accept regional than global human rights 
supervision.7

As a result, regional human rights mechanisms can serve to make the international human 
rights project as a whole more responsive and more democratic. The opportunities for 
participation that the regional systems offer can help bridge the gap between the 
universality of human rights norms, on the one hand, and the cultural-rootedness of norms, 
on the other. Human rights develop as a response to specific historical circumstances and 
should be understood primarily not as the pursuit of abstract notions of justice, but rather 
as a reaction to concrete experiences of injustice.8 The inclusion of regional human rights 
systems in the broader body of international human rights law can therefore serve to 
ensure that the global system more closely reflects the historical, and often localized, 
concrete experiences of humanity as a whole.9 This is not to prioritize the regional over the 
global, but rather to say that both play important roles.

There are also limits to regional initiatives, necessary in order not to undermine the global 
human rights project. The UN began to support the formation of regional systems only after 
the Covenants were in place in the 1970s; it previously viewed them as ‘breakaway 
movements’ that could weaken the claim of universality.10 Even (p. 674) now, there is a 
danger that the emergence of regional systems and initiatives might undermine the 
standards set at the global level. Precisely because human rights language is so dominant, 
states may pay lip service to it in regional systems, while undercutting the system from the 
inside. Such regional initiatives, taken under the banner of human rights, and established 
institutions may in fact be so-called ‘pretenders’, rather than ‘protectors’ of human rights 
that aim to shield states from global supervision.11

The first Arab Charter on Human Rights of 1994, for example, was widely considered to 
represent a retreat from global norms, and as a result it did not gain international traction. 
The Arab League later requested some Arab members of UN treaty bodies to prepare a new 
draft of the Charter, more in line with international standards. Adopted in 2004, even the 
new Charter has been criticized for not being fully in line with international human rights 
law.12 In another example, in late 2012 the African Union has been pursuing the 
establishment of a regional criminal court that could potentially undermine the global 
system of personal accountability for some of the most egregious crimes and violations of 
human rights.13 It is noticeable that the draft protocol does not refer to the International 
Criminal Court and does not present its role as complementary to the global institution.

Initiatives in Asia are also being monitored. The Association of South-East Asian Nations 
(ASEAN) established an Intergovernmental Commission on Human Rights that drafted a 
Declaration on Human Rights adopted by the ASEAN Summit in November 2012.14 The UN 
High Commissioner, in commenting on this development, has noted that regional 
instruments ‘should complement and reinforce international human rights standards’.15 She 
further stated that ‘[t]he process through which this crucial Declaration is adopted is 
almost as important as the content of the Declaration itself’, and called for extensive civil 
society engagement before adoption of the Declaration.16(p. 675)

The challenge lies in expanding the reach of international human rights, while avoiding 
devolution of the concept to the point that it becomes everything to everyone and therefore 
ceases to set substantive standards, or that regions create human rights mechanisms that 
pose lower standards than those the UN sets, in order to protect themselves from global 
scrutiny. Standards can be adopted and used to evaluate the extent to which emerging 
regional systems contribute to or undermine the global system. While there are challenges, 
regional systems are important access points for participation in the global human rights 
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project. A brief overview of the current status of regional protection provides a basis for 
assessing its role in the human rights project as a whole.

2. The Three Established Regional Systems
The regional human rights systems of Europe, the Americas, and Africa were each 
developed as part of the activities of regional intergovernmental organizations (IGOs): 
respectively, the Council of Europe, the Organization of American States, and the 
Organization of African Unity/African Union. Each system developed in response to its own 
unique set of circumstances.

2.1  Europe
After the Second World War, the focus in Western Europe was to prevent further conflict on 
the continent, to avoid a recurrence of dictatorships, and to provide an ideological 
alternative to communism, based on individual freedoms. The Council of Europe was 
established in 1949 to pursue these aims, chief among which was the pursuit of human 
rights. In 1950, ten ‘like-minded’ governments adopted the European Convention for the 
Protection of Human Rights and Fundamental Freedoms (European Convention on Human 
Rights) in Rome, taking ‘the first steps for the collective enforcement of certain of the rights 
stated in the Universal Declaration’.17 The European initiative can be seen as a response to 
the lack of agreement on an implementation framework for the Universal Declaration within 
the United Nations, inter alia, because of the paralyzing effect of the Cold War. This (p. 676) 
is an example of the benefit of diversity in the system—where when the one level (here, the 
global) falters, the other (the regional) can take over.

The European Convention on Human Rights established two supervisory institutions to 
ensure enforcement of the rights: a European Commission on Human Rights and a 
European Court of Human Rights. Initially, these institutions had limited jurisdiction, with 
both the right of individual petition and the jurisdiction of the Court made optional for 
states parties. Nonetheless, they were the first international bodies to provide remedies to 
persons whose rights, recognized under the Convention, a state party had violated. These 
remedial powers, which would also become the hallmarks of the enforcement mechanisms 
of the two regional systems in the Americas and Africa, had significant implications for 
traditional international law. The individual would become a subject of international law, 
capable of lodging complaints and holding states accountable, through the binding 
decisions of an international court, in respect of what would earlier have been seen as a 
domestic matter. Space was opening up for much broader participation in shaping the 
human rights project, which would also find resonance in the other regional and UN 
mechanisms.

The European system evolved by gradually strengthening its institutions and procedures. 
Initially, the European Commission was very cautious and placed emphasis on friendly 
settlement,18 but it developed its complaints procedure over the years. In 1998, Protocol 11 
to the European Human Rights Convention19 entered into force; it reformed the system by 
abolishing the European Commission and providing for a full time Court. The new Court 
was given compulsory jurisdiction over all state parties to the European Convention, and 
individual victims were given direct access to the Court. The system thus was initially, and 
remains largely, litigation-orientated, as the central role of the European Court of Human 
Rights and the fact that the Commission did not have a general promotional mandate 
comparable to that of its counterparts in the other regions, exemplify.

The European Committee on Social Rights, established under the European Social Charter, 
adopted in 1961 and revised in 1991, provides for a state reporting system similar to that 
adopted under the UN human rights treaties. A committee to monitor conditions in places 
of detention was established through the European Convention for the Prevention of 
Torture and Inhuman or Degrading Treatment or Punishment, which was adopted in 1987 
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and entered into force in 1989. In 1999, the Council of Europe created the post of 
Commissioner for Human Rights, with a promotional and monitoring mandate.(p. 677)

The European system traditionally covered a relatively homogenous group of countries and 
did not generally deal with large-scale human rights violations. A few cases dealing with 
massive violations in Greece, Turkey, and Cyprus were exceptions, confirming the general 
rule. This changed in the early 1990s, when Russia and other countries from Eastern 
Europe joined the system, bringing challenges that were more reminiscent of those faced in 
the other regional systems. In addition, and tied to the problem of widespread violations, a 
major challenge to the European Court is keeping up with the ever-increasing number of 
individual complaints submitted to the Court. Many of these cases deal with systemic 
violations, such as excessive delays in judicial proceedings.20

2.2  The Americas
The Organization of American States (OAS) pursues a wide range of objectives in the 
Americas, which includes human rights. From its establishment in the late 1800s, the Pan-
American Union, the predecessor to the OAS, took a number of initiatives with regard to the 
rights of members of various groups, for example women and children.21 The American 
Declaration of the Rights and Duties of Man was adopted on 2 May 1948, simultaneously 
with the Charter of the OAS. The Declaration was one of the documents that the drafters of 
the Universal Declaration of Human Rights, adopted a few months later, considered. It 
should also be noted that Latin American states had been instrumental in promoting the 
inclusion of references to human rights in the UN Charter, which had been adopted three 
years earlier.22

The OAS did not immediately put in place an implementation framework for the American 
Declaration. However, in 1959 the OAS General Assembly created the Inter-American 
Commission on Human Rights (IACHR) as an autonomous body. The IACHR became a 
Charter body when the Protocol of Buenos Aires, which amended the OAS Charter, entered 
into force in 1970.

In 1969, the American Convention on Human Rights (ACHR) was adopted in San José, Costa 
Rica. Before it was adopted, the Inter-American Commission and OAS member states 
scrutinized the Convention to ensure that it was compatible (p. 678) with the two UN 
Covenants. The IACHR noted that the ACHR ‘could coincide in certain respects with the 
United Nations Covenants...with such additions as are necessary and it could, in addition, 
include other rights...the international protection of which is demanded because of 
conditions peculiar to the Americas’.23

On the advice of the IACHR,24 socio-economic rights were only included with reference to 
the progressive realization of the ‘basic goals’ set out in the OAS Charter.25 The ACHR was 
thus left essentially devoted to the protection of civil and political rights. More detailed 
protection of socio-economic rights came in 1988, with the adoption of the Protocol to the 
American Convention on Human Rights in the Area of Economic, Social and Cultural Rights 
(Protocol of San Salvador). This Protocol adds trade union rights and the right to education 
to the individual petition system,26 but both the IACHR and the Inter-American Court of 
Human Rights have dealt with socio-economic rights more broadly.27 While the American 
Declaration on the Rights and Duties of Man recognized duties, the ACHR did not repeat 
this.

Other human rights treaties that the OAS has adopted deal with torture,28 the death 
penalty,29 forced disappearance,30 violence against women31 and disabilities.32 The 
conventions concerning forced disappearances and violence against women were the first 
in the world on these topics and led the UN and other regions to adopt similar instruments. 
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The OAS has also adopted important political declarations, for example the Inter-American 
Democratic Charter of 2001.

When it entered into force in 1978, the ACHR made the IACHR its treaty-based mechanism 
(it also continues to function as an OAS Charter body) and created an Inter-American Court 
of Human Rights. The time when the Convention entered into force, however, coincided 
with the heyday of gross human rights violations in large parts of Latin America. The 
regional human rights system had to combat a (p. 679) ‘regional network of repression’ 
epitomized by Operation Condor, through which the leaders of countries in the Southern 
Cone helped each other to eliminate opponents.33 The IACHR played a leading role in 
exposing the atrocities that the juntas of the Western hemisphere committed.34

Challenges to the Inter-American system include a lack of political will from OAS member 
states, both with regard to funding the system and to putting pressure on states to comply 
with the findings of the Commission and the Court. The system has also been under 
pressure because of the unwillingness of some states to accept precautionary measures35

and of others to acknowledge the findings that they have engaged in systematic human 
rights violations. A number of states have threatened to renounce the system (and in the 
past some have attempted to do so).36 Another concern is the fact that the Inter-American 
Court effectively functions as a Latin American human rights court, as very few of the 
Anglophone states of the hemisphere have accepted its jurisdiction.

2.3  Africa
When the Charter of the Organization of African Unity (OAU) was adopted in 1963, it did 
not explicitly recognize the pursuit of human rights as one of its objectives. However, in 
1981 the member states adopted the African Charter on Human and Peoples’ Rights 
(AfCHPR).

Despite being the first of the regional instruments adopted with the active encouragement 
of the UN, the text of the Charter differs more from the Universal Declaration and the 
Covenants than is the case with the earlier established systems. In addressing the drafters 
of the Charter, President Senghor of Senegal implored them to:

[N]either copy, nor strive for originality, for the sake of originality. We must show 
imagination and effectiveness. We could get inspirations from our beautiful and 
positive traditions. (p. 680) Therefore, you must keep constantly in mind our values 
of civilization and the real needs of Africa.37

Recognizing that the Charter was not intended to limit the rights set out in the UN human 
rights instruments, in the preamble to the Charter, the member states of the OAU 
reaffirmed their commitment to the human rights instruments of the United Nations. The 
Charter explicitly tasks the expert body established to monitor compliance with the Charter 
to ‘draw inspiration from international law on human and peoples’ rights’, including 
instruments that the UN adopts.38

The fact that Africa established a regional system when it did may be attributed in part to 
the desire of the recently independent former colonies to establish themselves as part of the 
world community. Moreover, the OAU Charter included the ‘eradicat[ion of] all forms of 
colonialism from the continent’ as one of the organization’s objectives.39 In the pursuit of 
this objective in international fora and due to the opposition to apartheid in Southern 
Africa, the use of human rights language was inevitable. It was also the time when a central 
tenet of US President Jimmy Carter’s foreign policy was human rights. Closer to home, and 
perhaps more directly linked, was the fact that the process to draft the African Charter was 
initiated against the background of the fall of some particularly murderous regimes on the 
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continent, including that of Idi Amin in Uganda.40 An invasion of troops from neighbouring 
Tanzania brought about the downfall of the latter.41

Against the backdrop of the Ugandan experience, it is perhaps not surprising that the 
Charter largely focused on the possibility of interstate communications regarding human 
rights violations, a mechanism which could (at least in aspiration) serve to prevent or 
diffuse interstate conflict. However, in practice the individual complaints system has played 
a much more important role, with only one interstate communication submitted and 
decided by the African Commission.42 A protocol on the rights of women supplemented the 
Charter in 2003.43 The 1990 African Charter on the Rights and Welfare of the Child entered 
into force in 1999, (p. 681) following which the Committee of Experts on the Rights and 
Welfare of the Child was established in 2001.44

The African Charter recognizes a wide range of norms additional to those that other 
regional systems recognize; it upholds not only individual rights, but also peoples’ rights; 
not only rights, but also duties; and not only civil and political rights, but also socio-
economic rights and so-called solidarity rights (such as a right to development,45 peace,46

and a satisfactory environment47). The sole supervisory body that the African Charter 
foresaw was the African Commission of Human and Peoples’ Rights, which held its first 
session in 1987.

In 2002 the African Union (AU), which recognizes human rights as one of its objectives, 
replaced the OAU.48 In 2004, a protocol establishing the African Court on Human and 
Peoples’ Rights, designed to ‘supplement’ the work of the Commission, entered into force; 
its first judges were elected in 2006.49 The Court is scheduled to merge with the African 
Court of Justice when a new protocol enters into force.50 After the merger, the Court would 
have two sections: one to deal with general affairs and one with human rights.

The AU has launched a subsequent initiative to add individual and corporate criminal 
jurisdiction to the jurisdiction of the merged court, against the background of the disquiet 
of many African leaders about the focus of the International Criminal Court (ICC) on Africa. 
None of the other regional courts have such jurisdiction, and it is doubtful whether the 
Court is well placed to deal with this expansion of its role.51 The question may also be asked 
whether such an initiative will not undermine the role of the global ICC.

One of the flagship projects of the AU has been the establishment of the African Peer 
Review Mechanism (APRM), a voluntary process that involves African heads of state in 
mutual scrutiny of the human rights records of and other governance issues in the thirty 
African states that have signed up for the process.52(p. 682)

The main challenges that the African system faces include the deep levels of poverty on the 
continent, the weakness of many of its states, little domestic commitment to the rule of law 
and human rights in the region, lack of a proper administrative system for either the 
Commission or the Court, constant changes to the composition and jurisdiction of the Court, 
and inadequacies in the Charter itself.53 Some of those who work inside the system also 
sketch a gloomy picture about competition between the Commission and the Court 
(something also perceived in the Inter-American system).

3. Thematic Comparison
A number of the features of the systems dealt with above are best understood by 
thematically comparing the position of the three regions.54
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3.1  Institutional functioning
In all three cases, there is a wide level of participation among states that are members of 
the parent IGOs in the regional human rights systems, at least on a formal level. All forty-
seven members of the Council of Europe are state parties to the European Convention and 
thus are subject to the jurisdiction of the Court; indeed, this is de facto required of all 
members. In the Americas, twenty-five of thirty-five member states of the OAS have ratified 
the American Convention. However, Trinidad and Tobago and Venezuela have denounced 
the Convention. All member states of the OAS are subject to supervision by the IACHR in 
terms of the American Declaration of the Rights and Duties of Man. Twenty-one states have 
accepted the jurisdiction of the Inter-American Court of Human Rights.55 In Africa, fifty-
three of fifty-four AU member states have ratified the African Charter and as such are 
subject to supervision by the African Commission.56 A total of twenty-six African states have 
accepted the jurisdiction of the African Court of Human and Peoples’ Rights.(p. 683)

The European system, as it is today, contains the fewest obstacles for individuals to access 
the Court; anyone claiming to be a victim of a violation may approach the Court directly, 
provided the admissibility criteria (which are to a large measure the same for all three 
systems) are met. In the Americas, the way to the Court is through the Commission. 
Although the Commission used to submit few cases to the Court, since 2001 there has been 
a general rule of referral.57 Moreover, the Court has amended its rules to provide separate 
representation for victims and their representatives during its proceedings. In Africa, as a 
general rule, the Commission or states have the power to refer cases to the Court. States 
have to make a special declaration to allow individuals to take their cases directly to the 
Court, thereby bypassing the Commission.58 Only a small number of states have done so.59

In Europe, only the victim of an alleged violation (including legal persons) has standing to 
bring a case to the Court.60 The African and American systems recognize actio polularis, 
and anyone may bring a case to the Commission in the Americas or Court in Africa (against 
the states which have made the declaration).61 However, in the Americas a victim or victims 
must be named.

A difference between the European system, on the one hand, and the Inter-American and 
African systems, on the other, is that a judge from the state under scrutiny will always be on 
the bench of the European Court,62 while commissioners and judges in the two other 
systems must recuse themselves when a case is against a state of which they are a 
national.63

All three systems provide for advisory jurisdiction by their courts. While the Inter-American 
Court has delivered more than twenty advisory opinions on a variety of topics,64 the 
European Court has only delivered two advisory opinions, both (p. 684) dealing with lists of 
candidates for election to the Court. Only the Committee of Ministers may bring requests to 
the European Court for advisory opinions.65 The African Court has wide advisory 
jurisdiction, but as of May 2013 it had not delivered any advisory opinion.

The role the commissions play in the various systems can be described as follows. In all 
three cases, the Commissions have (or in the case of Europe, had) a quasi-judicial function 
in respect of individual and interstate complaints. While the African Commission is unique 
in also requiring the states to submit regular reports, a substantial part of the work of the 
Inter-American Commission consists of considering the country and thematic reports that it 
prepares at its own initiative. Both systems also have rapporteurs, and the African system 
has working groups. The European Court of Human Rights obviously does not fulfil such 
functions. However, the European Commissioner for Human Rights does have a promotional 
function.
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The remedies the three systems provide in respect of individual complaints differ. In 
Europe, the focus has traditionally been on judgments that declare whether a violation has 
occurred in the particular case and, if so, compensatory damages. In the Americas, the 
power of the human rights court is much wider, and states may be ordered to take specific 
remedial steps, such as changing the law or engaging in symbolic actions such as apologies. 
The African Court is also granted wide powers in this regard. The Inter-American and 
African Commissions similarly indicate a wide variety of remedies.

The use of provisional measures, also known as interim or precautionary measures, to 
prevent irreparable harm varies among the systems. The European Court has a dedicated 
fax line to quickly respond to requests for interim measures. However, the Court is 
restrictive in granting such measures and in 2011 only granted 342 out of 2,778 requests 
for interim measures it received.66 The Inter-American Commission issues about one in 
seven requests for precautionary measures. In addition, the American Convention allows 
the IACHR to request provisional measures from the Inter-American Court; in practice, it 
generally does so only after the state has failed to implement recommended precautionary 
measures. The African Commission has given itself the power in its Rules of Procedure to 
issue interim relief and has done so in several cases.67 The African Court issued its first 
order for provisional measures in 2011.68 In the European and African systems, a request 
for provisional (p. 685) measures must be linked to a petition, which the Inter-American 
system does not require because of its more pro-active stance in regard to preventing 
violations.

The European system is generally recognized as having the highest level of compliance with 
decisions on individual complaints, in particular with regard to monetary compensation. For 
general measures, in particular in the context of massive or systemic violations, compliance 
has been harder to achieve.69 Of course, it is much harder to comply with and to evaluate 
compliance with the mandated implementation of these measures, which usually require 
legal and other reforms, than other forms of implementation.70

Compliance with the orders of the Inter-American Commission and Court has been rather 
mediocre, though this fact should not detract from the influence of the Court’s 
jurisprudence in the development and application of international human rights law.71 By 
May 2013, the African Court had not handed down any substantive judgment. A study of 
compliance with the recommendations of the African Commission indicates that full 
compliance is rare.72 Compliance with the African Court’s judgments may in theory be 
higher, as the Protocol establishing the Court foresees a system where the political bodies 
of the AU play a major role in ensuring compliance, but the recent experience with the 
South African Development Community (SADC) Tribunal discussed below suggests that 
some caution may be warranted.

The systems vary greatly in terms of the scale of their operations and their capacity. This is 
evident from the case loads. The European Court hands down more than 1,500 judgments 
each year,73 while the Inter-American Court delivered thirteen judgments on the merits in 
2011,74 although it should be noted that the number of victims in each case before the 
Inter-American Court can reach into the hundreds, something not seen in the European 
Court. The African Commission only decided one case on the merits in 2010 and one in 
2011. The African Human Rights Court has delivered only a few judgments, all dealing with 
the same procedural issue, namely submission of a case against a state or international 
organization not party to the Protocol that established the Court. There do not seem to be 
many cases heading to the Court at the moment.(p. 686)
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The comparative budgets are as follows. The European Court’s budget for 2011 was almost 
59 million euros (USD 74 million), more than a quarter of the total Council of Europe 
budget.75 The financial resources provided to the two Inter-American human rights bodies 
are clearly inadequate in relation to their workload, in particular the processing of an ever-
increasing number of individual complaints. In 2011, the Inter-American Commission 
received USD 4.3 million from the OAS (5 per cent of the OAS budget) and USD 5.1 million 
from other donors.76 The Inter-American Court received USD 2 million from the OAS. This 
can be compared to the African Commission, which received USD 3 million from the AU 
(less than 3 per cent of the AU budget) and USD 2 million from donors in 2010, while the 
African Court received more than USD 6 million from the AU budget and USD 1.7 million 
from donors in 2010.77 When the budgets of the Inter-American and African systems are 
compared, a huge discrepancy seems to appear between their outputs. In particular, the 
allocation to the African Court is inexplicably high considering the small number of cases 
before the Court even six years after it started functioning. Judged on a cost per case basis, 
it must be one of the most expensive courts in the world.

The point was made earlier that proximity can play a role in allowing international human 
rights mechanisms, and in particular regional systems, to be more interactive with the 
affected population, for example through the participation in its activities by local NGOs 
and lawyers, news coverage, etc. The European Court is based in Strasbourg and does not 
convene in other parts of Europe. The Inter-American Commission is based in Washington, 
DC, but occasionally meets elsewhere, and individual members of the Commission travel 
frequently to make on-site visits to member states. The Inter-American Court has its seat in 
San José, Costa Rica, but has also held sessions elsewhere. The African Commission has 
been the most mobile and regularly has meetings in capitals other than Banjul, The Gambia, 
where its headquarters are located, though in recent years it has held most sessions in (the 
rather inaccessible) Banjul. The African Court, based in Arusha, Tanzania, and the African 
Children’s Committee, based in Addis Ababa, had held one session each outside of their 
headquarters by May 2012.78

In addition to location, time in session is also an indicator of opportunities for interaction 
and participation. The European Court is a permanent body; the Inter-American 
Commission sits around six to seven weeks, in three regular sessions per year,79 and the 
Inter-American Court is in session around seven weeks (p. 687) per annum.80 The African 
Commission convenes for four weeks of regular sessions per year. The Rules of the African 
Court provides that it should hold four ordinary fifteen-day sessions per year,81 an excessive 
amount considering the Court’s current caseload.82 The Rules should rather provide that 
the Court will decide at each session when, and for how long, it should next meet, as the 
rules of the Inter-American Court provide.83

Participation in the proceedings of the respective systems takes different forms. The 
European Court decides cases on the basis of written submissions, though it does hold 
hearings in exceptional cases. The Inter-American Commission holds one-hour hearings in 
some, but not all, cases. The African Commission can hold hearings in private session at the 
request of one of the parties or at the initiative of the Commission.84 The Inter-American 
and African Courts hold public hearings.

Diversity in the ranks of decision-makers could serve to facilitate participation, even if the 
various ‘constituencies’ do so indirectly. As of May 2013, a majority of the members of the 
African Commission and Inter-American Commission were women, and there was racial 
diversity, as well. However, at the judicial level, the situation is different. Only two of eleven 
judges on the African Court are women, in 2013 none of the seven judges on the Inter-
American Court were women, and in 2012 only eleven of the more than forty-five judges on 
the European Court were women. The European Court has a member from each state party, 
while the political organs that elect the members of the Inter-American and African bodies 
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are supposed to ensure geographical diversity in the membership (though some sub-
regions, such as Arabic- or Portuguese-speaking Africa, have lacked representation).

NGO participation in the three systems also differs. NGOs are involved in a much smaller 
percentage of cases before the European Court than before the Inter-American and African 
Commissions.85 This is linked to the possibility of actio popularis in the latter systems. The 
African Commission arguably provides for the greatest level of engagement of the system 
with civil society.86 A clear difference is (p. 688) the NGO accreditation system at the 
African Commission, which has no parallel in the other institutions.

Considering the importance of the role of public awareness as a precondition for 
participation, it is instructive to look at the websites of the different systems. The website of 
the Council of Europe is highly organized and accessible.87 New websites of the Inter-
American Commission88 and African Commission89 were launched in early 2012 and Inter-
American Court in 2013. These are generally great improvements, when compared with the 
past, and make information about the work of these commissions available to a wider 
audience.

In the larger perspective, the three systems are similar in that they are all part of the inter-
governmental bodies of the particular region, aimed at regional integration in one form or 
another. Member states have the option—and in practice are expected—to become state 
parties to the central human rights treaties that the IGOs accepted. The success of the 
human rights mechanisms seems to be closely tied to the overall level of integration in the 
region concerned.

Standing in the IGO, and the benefits that this entails, is one of the main motivations for 
states to comply with the human rights standards set within the system. Membership in the 
parent IGO may be tied to human rights in two ways. In the first place, states could be 
expected to reach a certain level of human rights compliance before they are allowed to join 
the IGO.90 Secondly, states that are members of the IGO may be expelled, or find 
themselves subject to other sanctions, based on a poor human rights record.91

3.2  Jurisprudence
The jurisprudence of the European and, to some extent, the Inter-American system has 
become part and parcel of international human rights jurisprudence.

There has been a remarkable convergence in the jurisprudence of the three systems, 
despite some differences in the texts of the treaties. They have all endorsed the (p. 689) 
idea that politicians are less protected against robust free speech than other members of 
the public, that military courts should not try civilians, that corporal punishment is 
inhuman, and that the rights the treaties enshrine not only require states to abstain from 
violating them, but also obligate states to take certain positive measures to ensure their 
realization.92 The rules on and exceptions to the exhaustion of local remedies pre-condition 
to filing a complaint have also converged. Differences remain, however, in the recognition 
and scope of certain rights. For example, while the European jurisprudence focuses largely 
on civil and political rights, the African system and the Inter-American system give 
recognition to other rights, as well. Sexual orientation and gender identity remain contested 
issues in the work of the African system, while the regional systems of Europe and the 
Americas have made substantial progress towards ending discrimination on this ground.93

Sometimes a change in approach spreads from one system to the other, both vertically 
(from the global to the regional) and horizontally (between the regional systems). The UN 
Human Rights Committee and European Court initially did not recognize conscientious 
objection to military service as protected under the right to freedom of conscience. The 
Human Rights Committee changed its stance on this issue in 1993,94 and the Grand 
Chamber of the European Court followed suit in 2011.95 The case law of the Inter-American 
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Commission still reflects the old position.96 It remains to be seen whether the Commission 
will change its position should a case of conscientious objection again come before it.

The African system’s ground-breaking inclusion of, and jurisprudence on, environmental 
rights has been echoed increasingly in the case law of the other systems, while in turn the 
Inter-American jurisprudence on indigenous peoples has marked the development of human 
rights law in the African system.

The European system has gone further towards the abolition of the death penalty than the 
global system or the other regional systems.97 Moreover, the European Court of Human 
Rights has held that the death row phenomenon can constitute inhuman treatment,98 while 
the UN Human Rights Committee has held that the (p. 690) death row phenomenon in itself 
does not constitute a violation of the International Covenant on Civil and Political Rights 
(ICCPR).99

This also raises the question of the formal relationship between the regional systems and 
the UN. The first and obvious point is that they are not part of the same hierarchical 
structure. As a general rule, once regional courts have adjudicated a case, the complainants 
may still approach UN treaty bodies, but complaints that are pending before the UN system 
may not be brought to the regional level.100 At the request of the Council of Europe, 
however, many European countries have entered reservations to the ICCPR, under the 
terms of which they will not allow cases to go to the Human Rights Committee after the 
European Court of Human Rights has given a judgment.

There is considerable collaboration and cross-referencing between the different levels. In 
light of the persistence of torture, ill-treatment, and inadequate conditions of detention, the 
Inter-American Commission and relevant UN bodies, such as the Special Rapporteur on 
Torture, the Committee against Torture, and the Office of the High Commissioner for 
Human Rights (OHCHR) have joined forces to promote a more effective implementation of 
recommendations.101 Such collaboration is particularly important in light of the OHCHR’s 
field presence in many countries. The Office of the High Commissioner for Human Rights is 
currently actively involved in engagement with the regional systems.102

In general, it would be fair to say that the global system has led the way in terms of norm 
recognition, but there are exceptions where the regional bodies have innovated in ways that 
the global institutions later followed. Regional systems are well placed to put specific 
human rights concerns from their part of the world on the international agenda. An 
example in this regard would be the issue of disappearances, which rose from being a 
matter of specific concern in Latin America, reflected in the 1994 Inter-American 
Convention on Forced Disappearance of Persons, to being taken up by the UN, where it is 
now reflected in the 2006 International Convention for the Protection of All Persons from 
Enforced Disappearance.

The African Charter is the only treaty to include such peoples’ rights as the right to a safe 
and healthy environment and the right to development. The Arab Charter is the only 
international legal instrument to explicitly discuss rights of the elderly.103 In light of the 
absence of explicit provisions on violence against women, (p. 691) the OAS adopted the 
Inter-American Convention on the Prevention, Punishment and Eradication of Violence 
against Women in 1994. The Protocol to the African Charter on the Rights of Women in 
Africa also included provisions on violence against women.

Progress is, however, sometimes quicker at the global level than the regional level. For 
example, the OAS has been negotiating an American Declaration on the Rights of 
Indigenous Peoples for many years now, while the UN General Assembly adopted the 
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Declaration on the Rights of Indigenous Peoples in 2007, albeit after two decades of 
negotiations.

4. Other Regional Human Rights Initiatives
Put together, the three established regional systems provide more than a billion people with 
the possibility of individual recourse to regional courts, and hundreds of millions more are 
given the protection of a commission or other mechanism.104 This still leaves around 5 
billion people, mainly in Asia, without such a layer of international protection. In many 
states that fall outside the areas that the systems discussed above cover, some regional and 
sub-regional intergovernmental organizations are including human rights in their lists of 
aims and objectives. The UN General Assembly and the Human Rights Council now 
regularly welcomes new regional initiatives.

4.1  Asia and the Pacific
During the period leading up to the 1993 World Conference on Human Rights, the notion of 
a so-called ‘Asian exception’ to human rights gained prominence.105 However, recent years 
have seen the emergence of regional human rights initiatives in this region, and less 
emphasis will presumably be placed on this variety of (p. 692) exceptionalism in future. The 
UN has been active in helping to establish regional human rights mechanisms in Asia. The 
most progress has been achieved in South East Asia, where ASEAN has adopted a number 
of human rights instruments.106

In 2007, the ASEAN Charter was adopted. Its article 14 calls for the establishment of an 
ASEAN human rights body for the ‘promotion and protection of human rights and 
fundamental freedoms of peoples in ASEAN’.107 The Terms of Reference of the ASEAN 
Intergovernmental Commission on Human Rights (AICHR) were adopted in 2009. As the 
name indicates, AICHR is an inter-governmental body that is fundamentally different than 
that of the three established systems. AICHR is made up of representatives of ASEAN 
member states who are not independent experts as in the case of the other regional 
systems. It is largely a promotional body and has a mandate which includes ‘promot[ing] 
the full implementation of ASEAN instruments related to human rights’.108 The Terms of 
Reference does not provide AICHR explicitly with the power to consider individual 
communications.

The first Commissioners were appointed in 2009. They then embarked on drafting an 
ASEAN Human Rights Declaration which was finally adopted by ASEAN in November 2012. 
The Terms of Reference for the Drafting Group on the ASEAN Human Rights Declaration 
noted that the Declaration should ‘reflect ASEAN peculiarities and specificities and 
accommodate different political, religious, historical and cultural backgrounds from ASEAN 
Member States’, but at the same time ‘not be less or go lower than international human 
rights standards, including the Universal Declaration of Human Rights’.109 The process of 
drafting the Declaration has been criticized for a lack of transparency.

In 2004, the South Asian Association for Regional Cooperation (SAARC) adopted a Social 
Charter110 with commitments to eradicate poverty; improve health services; foster 
educational access; and promote the status of women and children, population stabilization, 
and drug addiction rehabilitation. However, the institutional framework for implementation 
is limited to the participating national coordination committees.

The Pacific Islands Forum has taken steps to establish a regional human rights mechanism 
for the Pacific island states.111(p. 693)
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4.2  The Arab League and the Organization of Islamic Cooperation
In the Arab world, the revised Arab Charter on Human Rights of 2004 entered into force in 
2008.112 The Charter elaborates a catalogue of rights and makes provision for the 
appointment of an expert Committee. The first members were appointed in March 2009. 
States are required to submit reports to the Committee, but there is no complaints 
mechanism. It remains to be seen whether the Arab Spring will invigorate the Arab human 
rights system.

Despite some defects, the Arab League system probably bears more promise than the 
initiatives of the broader-based Organization of Islamic Cooperation (previously known as 
the Organization of the Islamic Conference), which has adopted instruments that restrict 
universally agreed upon norms.113 The Organization of Islamic Cooperation (OIC) 
Independent Permanent Commission on Human Rights held its first session in Jakarta, 
Indonesia, in February 2012.114 The Commission is virtually powerless and seems to have 
been established to defend a particular view of human rights. This is illustrated by the fact 
that one of the objectives of the Commission is to ‘support the OIC’s position on human 
rights at the international level’.115 Saudi Arabia, Iran, and Indonesia are competing to host 
the Commission.116

4.3  Other regional and sub-regional bodies
Within Europe, the Council of Europe institutions are joined in taking up human rights 
issues by the Organization for Security and Cooperation in Europe and the European Union 
(EU), which in some respects overlap with the work of the European Court of Human 
Rights. The EU has adopted the Charter of Fundamental Rights of the European Union, 
which includes civil, political, economic, social, and (p. 694) cultural rights. The Charter is 
binding on member states and EU institutions, and national courts, as well as the European 
Court of Justice, can enforce it.117

In the Americas, sub-regional organizations have in general deferred to the work of the 
regional human rights bodies. The most active sub-regional human rights body is the 
Human Rights Public Policy Institute of the Mercado Común del Sur (MERCOSUR).118 In 
addition, there is the Caribbean Court of Justice, established in 2006 to replace the Judicial 
Committee of the Privy Council as the final court of appeal for the independent countries of 
the Commonwealth of the Caribbean. So far, its jurisprudence has served to amend, but not 
to upset in any dramatic way, that of the Privy Council.119

At the sub-regional level in Africa, the Economic Community of West African States 
(ECOWAS), the East African Community, and the SADC have all been involved in the human 
rights standard-setting and enforcement of sub-regional courts, although with regard to the 
latter, only the ECOWAS Community Court of Justice has an explicit human rights 
mandate.120 The ECOWAS Court is unique among human rights tribunals in that it does not 
require the exhaustion of local remedies. The SADC Tribunal’s judgments on human rights 
cases against Zimbabwe eventually led to the tribunal’s suspension by SADC,121 setting a 
worrying precedent for the continental African Court of Human Rights.

5. Conclusion
The preceding overview demonstrates the depth and the breadth of the work of the regional 
dispensations, as well as their important role in ensuring wider participation in the human 
rights project and in making human rights more responsive and effective. There can be 
little doubt that the regional human rights systems now are an integral part of the global 
human rights system and an avenue for the effective participation of millions of people.(p. 
695)
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It seems that the dangers of the fragmentation of international human rights law by 
breakaway movements have not come to pass. On the contrary, there has been a 
considerable amount of convergence in the approaches the different regional systems have 
followed and between them and the United Nations. The threat regional systems pose to the 
coherence of human rights may thus be more feared than real.122 Nevertheless, the 
overview above suggests that this convergence has been achieved not by coincidence, but 
rather through constant vigilance. The coherence may also provide support for the 
contention that human rights are universal.

Given the convergence in terms of norms, it is clear that an important aspect of the work of 
regional systems lies in norm enforcement. It is a feature of the modern human rights 
approach across these systems that remedies, in one form or another, are tied to rights, 
either through judicial proceedings or through other forms of pressure. In this context, 
regional systems are playing an important role in advancing a world-wide conception of 
human rights wherein respecting human rights norms is expected, and people have a right 
to human rights enforcement.

The active human rights systems and initiatives described above are all located within IGOs 
as part of a wider integrative project within the region concerned. This serves as an 
indicator against the attempts to establish regional human rights initiatives in areas where 
such IGOs do not exist—for example, in Asia as a whole.

In the same way that the norms the different regions recognize reflect regional 
particularities, the mechanisms for norm enforcement are also regionally specific. Calls 
have been made for the abolition of the Commissions in the Americas and in Africa and the 
retention merely of a Court, as is the case in Europe. Such an approach appears to ignore 
the fact that commissions are often the best way of dealing with gross and systematic 
violations of human rights, as the Inter-American system has so vividly illustrated. Likewise, 
the African Court of Human and Peoples’ Rights still needs to show a practical impact on 
the continent.

Courts and commissions, and those who shape them, need to be attuned to the environment 
in which they operate. Within the context of the Inter-American system, it has been 
remarked that decision-makers, and even judges, need to take cognizance of the 
environment in which they function on a continuous basis, in order to ensure the maximum 
impact of their decisions, inter alia, through the opportunities that they create for further 
engagement by other actors, especially on the domestic level.123

Promoting engagement by all role players in human rights initiatives appears to be 
particularly important where legitimacy is in question. In the African context, (p. 696) the 
low level of domestic enforcement of human rights norms likely suggests that the legitimacy 
of the African human rights system may be under pressure. On a number of fronts, there is 
evidence of an awareness of the need to ensure greater participation in the system, to 
enhance the system’s legitimacy. Great care is taken, for example, to achieve gender 
diversity in the composition of the Commission. The central role of NGOs in the same 
system is another example, as is the Commission’s tradition of holding its sessions in 
different parts of the continent. On the other hand, the cases that the African Court has 
heard so far have not captured the imagination about the future of the Court, compared, for 
example, to the lasting impact of the cases of Velásquez-Rodríguez v Honduras or Lawless v 
Ireland in the other regional systems. It must, however, be noted that it took the Inter-
American and European Courts some years before they started to hand down such seminal 
judgments.
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The strength of the regional contribution to international human rights jurisprudence is 
evident from the number of individuals who seek its protection, the NGOs who focus their 
attention on these institutions, and—to a varying degree—the collaboration of states. But 
perhaps the best illustration of their vibrancy was alluded to earlier: the fact that each of 
the three regional systems has a court that makes legally binding decisions, at its apex. The 
idea that the UN treaty bodies would make legally binding decisions similar to those of a 
court—or that the UN would create a world court of human rights—has so far failed to gain 
wide support and is not about to be implemented.124

The proximity that regional human rights systems have to the people they serve while still 
forming part of international law, places them in a uniquely strong position to promote and 
protect universal human rights, understood here to entail a universality of norms, as well as 
a universality of participation.

The shortcomings of some of the emerging systems and initiatives cannot be denied. 
However, they provide potentially valuable entry points in the quest to make the human 
rights project more responsive. The ASEAN and Arab League initiatives may currently be 
limited and limiting in their focus, but it is clear that this was the case, for example, with 
the European and Inter-American systems in their early years, as well. The history of human 
rights has incorporated the stories of people from all walks of life—members of civil society, 
in some cases officials and judges—who have engaged with the opportunities that such 
entry points offer, however limited, and who have enabled the systems to live up to their 
promise.(p. 697)

For human rights to be successful as a universal project, it has to be rooted in the daily lives 
of people—universality has to be participatory; it has to grab people’s imagination and 
therefore their actions and commitment. Geneva, for all its importance, is indeed very far 
from where most people live. Human rights may truthfully be seen as an international 
language for the use of power, which finds expression and is claimed in many tongues. It is 
a language that is all the more compelling and vibrant because of its regional dialects.
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