Chapter 4: Introduction to International Human Rights Standards and Mechanisms
Introduction

A human right exists to provide a specific standard of treatment for human beings. The right itself may be vague in setting the standard (for example the freedom from slavery does not actually say what slavery is), or it may be specific (all children have a right to free and compulsory primary education). The standards which human rights demand are primarily outlined in international human rights treaties and corresponding national laws, which detail the meaning and scope of a human right. The next two chapters will outline a number of these standards, and provide an understanding of both what are the standards, and how to interpret or measure the standard.  An understanding of this will show what standard of treatment humans should expect from their governments and societies. 

Definition: Human Rights Standard.

A standard can be defined as a certain level of quality, for example a ‘standard of living’ means the quality of life of someone. The term ‘human rights standard’ means the level or quality reached by having a human rights met. The term dates back to the first human rights document, the UDHR, which states in the Preamble that human rights are the “common standard of achievement for all people and all nations” and that every individual and every organ of society … shall strive .. to secure their universal and effective recognition and observance.” 

The establishment of international standards occurred fairly recently. The atrocities of the Second World War, such as the genocide which killed 8 million people (mostly Jews, but also gypsies, homosexuals, political opponents, union leaders, disabled people and others), proved that national laws or policies may be centered on hate, fear and the consolidation of power. What was worse, there was little the world could do to stop governments from committing these atrocities because a nation’s sovereignty was considered unbreakable: no State could interfere with the internal actions of another State, even if this was the mass killings of people. In a sense, the State does not have any rules to follow or standards to meet to limit their activities. International human rights standards would be the rule for how States should treat people, and how people should treat one another.  
The creation of international human rights laws in the form of international treaties was a way of responding to this unchecked power. The act of agreeing to a treaty is almost always voluntary (there may be arguments that sometimes a defeated nation is forced to sign a peace treaty).  Treaty parties willingly consent and assume the obligations of the treaty. When a state agrees to a human rights treaty they are known as a State Party to the treaty. Signing the treaty binds the State to any redress 
which results from failing to fulfill the obligations of the treaty. Treaties play an important role in international law because this is the majority of international law. They play a critical role in Human Rights because the treaties detail what a human rights is; that is, they detail the human rights standards. 
Definition: Treaty

A treaty is an agreement governed by international law between states, which creates legal obligations on the state who voluntarily agree to be bound by it. 
The interpretation and force of treaties are governed by the Vienna Convention on the Law of Treaties (1969), which is the treaty that gives some guidance on how treaties are to be interpreted. The Treaty defines a treaty as … 

A bilateral treaty is one between two states. A multilateral treaty is one between more than two states. International organizations, such as the United Nations (UN), the International Labour Organization (ILO), the World Trade Organization (WTO) and the European (EU) are all established by multilateral treaties. A major role of the UN has been to draft international human rights treaties, which individual states are then invited to sign. 

When the international human rights system was started by the United Nations it set in motion a number of activities: a developing body of laws defining human rights; a growing number of bodies which monitor human rights; and an increasing number of ways to respond to States, which violate human rights. Chapters Three and Four will examine this set of laws and bodies at the international level which codify human rights, and Chapters five and six will examine how these laws are protected by international bodies such as the United Nations, regional bodies such as the ASEAN human rights body AICHR, and national bodies such as National Human Rights Commissions.

Discussion and Debate: How do human rights conflict with State sovereignty? 

Prior to the development of international human rights law, international law dealt primarily with regulating relations between sovereign states. This principle is still strong in international politics, as the UN Charter states that it will not interfere in any activity which is considered “of a purely domestic nature.” 
But where does this put human rights? Should how are country runs its hospitals or schools be considered purely domestic, or should it be open to anyone to criticize or make suggestions? When the international community complain about laws made by democratically elected governments in SEA (for example the Lese Majesty law in Thailand or Bumphi Putra law in Malaysia), should debates about the law be made only by people in the country, and not outsiders? On the one hand, if a government is democratically elected by its people to govern, it should have the authority and legitimacy to decide domestic policy. On the other hand, by agreeing to a human rights treaty a State has voluntarily chosen to comply with the legal standards set in the treaty.
When is a human rights a sovereign issue, and when is it international? 

Definition: International legal documents
The different names given for a treaty listed below are difference in name only. All treaties, regardless of their name, have the same legal obligations and authority. 

Covenant. The term ‘Covenant’ means some kind of important binding agreement or promise between people. It implies an historic agreement, such as when it is used in Indiana Jones movies (Lord of the Rings?)
. When the two major human rights treaties (the ICESCR and the ICCPR) were drafted  they were called Covenants and not treaties or conventions because they were seen to be of special importance. Few treaties have been called covenants. 

Convention: Perhaps the most common name for a treaty. Seven of the human rights treaties are conventions. 

Charter: Normally used for the establishment of international bodies, for example the United Nations Charter (1945). Similar terms are Articles of Agreement (for example the World Bank and IMF are founded on ‘Articles of Agreement’ between States). 
There are other names for treaties, but the name alone does not imply that they are binding. For example a Pact, Accord, Agreement, or Communique may or may not be binding, depending on what the treaty says.

Protocol: A protocol is normally a treaty which is an addition to another treaty. Protocols can add supplementary articles or rights (such as the protocol on Child Soldiers, a protocol to the Convention on the Rights of the Child, which adds various rights and duties a state has towards stopping child soldiers). To agree to a protocol in nearly all cases the State has to agree to the main treaty first.
Definition: Non-Binding International Agreements

Declaration: As has been detailed, the UDHR is a declaration and not treaty. A declaration can look exactly like a treaty, but it does not have the same legally binding obligations. Other famous declarations in Human Rights include the Vienna Declaration and Programme of Action (1993). 

Resolution: The United Nation produces a lot of resolutions on a wide range of issues. Those coming from the General Assembly are non-binding and are more statement of intention. Breaking a resolution does not have consequences for the state. A resolution from the Security Council can be binding and can call on states to act, or to halt certain activities. 

Conference Outcome Documents. It is common that international conferences involving states, such as those on the environment or the World Conference to End Racism have outcome documents that are not legally binding but are useful in proposing agendas or defining concepts.

 Public International Law: The Basics

Human Rights laws occur as a part of Public International Law (PIL), so it is necessary to briefly outline what is meant by PIL.  Public international law concerns the structure and conduct of sovereign states and international organizations.  Human Rights are also part of national level laws ( sometimes called municipal law or domestic law), for example in constitutions, Bills of Rights, or other legislation. Though much of the development in human rights standards occur at the international level, the standards tend to be enforced at the national level. The way human rights are interpreted and enforced at the national law differs from the international level. The differences between the two types of laws should be explained.

While international law and national law are quite different, they do share similar principles. The main distinction is in how the laws are written and how they are protected. National laws are written by the legislative body, accepted by the executive body, and implemented by the judiciary. A simple example would be as follows: a parliament makes a law; the police apprehend anyone who breaks the law and the courts will determine the person’s innocence or guilt punishing him if found guilty. The citizens of a country who are the subjects of the law have very limited input into the making and enforcing of the law.

In international law, the states write the law for themselves, in that States are the main subjects of the law. However, if a state does not want to be part of the law, there is little forcing them to agree to the law (there are excepts such as customary law which is detailed below). Therefore the international legal system is very voluntary in nature. Further, there is no equivalent to an international police force which protects the law and ensures states obey the law (again, there are exception such as the UN Security Council, though its policing force is weak). In general, States make the laws they want to be bound to, and also determine how any disputes are to be settled. The consequence is that while national law can work through powerful institutions (such as the police and the courts), international law is more open to interpretation and negotiation. This means that in international law, generally speaking, there is no single law making body (like a parliament), neither is there a powerful enforcer of the law (like a policeman) or a court where all disputes must be referred to.
These two systems of law do not work independently. International law can influence domestic law; for example, human rights standards can be included in domestic laws and in some countries international laws are considered equivalent to national laws This is known as a monist system: mono means ‘one,’ hence, only one legal system which has both national and international law. A dualist system is where the two legal systems are treated separately and international law cannot be used in national systems, they must first be converted to national laws. 

On the other hand national laws can influence international laws. Many human rights standards appear first as national laws. For example the international law on freedom of expression which first appears in the UDHR is basically copied from the United States Constitution. Also much of the rights for disabled people first appeared in national disability acts in a variety of countries. 

The discussion so far has concentrated on treaties as the main source of international law. However, there are other sources, and the use of treaties to define international law is a recent, particularly post World War Two phenomena. 

 The Sources of International Law

1. Treaties

Treaties are agreements between States. They are usually in written form and are created after negotiations between the States who want to make the law. Once a State has signed and ratified (this means they confirm their desire to be bound to the treaty) the treaty, they become a “party” to the treaty. They now have to obey all the rules that the treaty has laid down. Only parties to a treaty are bound by its rules. Treaties are the most important source of international law today because they are better defined than other sources, and States are happier when they have taken part in the making of the law which ensures they know accurately what the law is.

2. Custom

Customary international law or “custom” is an unwritten form of law. It is created after years of state practice. States may create a practice amongst themselves and after some time they may develop an attitude towards this practice where they believe that the practice is legally binding. When this happens a customary international law is created.

One example of custom is how States treat visiting leaders from other countries. States do not arrest visiting Presidents or Prime Ministers. It is assumed that heads of state have a level of immunity. There is no existing international law or treaty protecting heads of state, but this has been the practice of states for centuries. Some parts of human rights can be considered customary, such as not sending back a refugee to the country he or she is fleeing, the prohibition of slavery, and the right to life. 

Custom is a very important source of law. However because it is unwritten and the procedure to determine whether a custom exists or not is complex, customary law is less popular than treaties. Customs also have a stronger effect than treaties in that once a custom is established and confirmed, it is binding on the whole world, unlike treaties which are only binding on its parties. The only way to avoid a custom is if a State objected to being bound by the practice in question right from its very beginning.

3. General principles of law

International law also includes general principles of law, which are parts of the law so commonly used in national systems that they are expected to be part of international law, like what is considered a fair trial. There are also some principles that have become so strongly supported that no State can breach them. Such principles include rights such as self-determination and also acts which are completely forbidden such as genocide. These principles are also called peremptory norms (or Jus Cogens meaning compelling law), which are standards that cannot be broken under any circumstance. The reason for having peremptory norms are that some fundamental rights do not have a history of customary practice as yet (for example self-determination), but the international community recognizes these as fundamental rights regardless. 

The importance of custom and general principles are that even if a State has not agreed to any human rights treaty, or if a person is outside any jurisdiction (say in the middle of the ocean), there is no way that slavery, torture, or murder can be seen as legal.

Concepts: On the distinction of Customary and Jus Cogens
Within international law there is a set of laws that states cannot ignore, break, or violate for any reason. These laws are called jus cogens, meaning ‘compelling law.’ Jus cogens laws are in a way a sub-category of customary laws, as the basis for both laws are considered the same. However, there are differences in that laws considered jus cogens do not necessarily need to demonstrate the history or practice of customary laws, and while customary law can be ignored by States which persistently consider themselves not part of the custom, 
States cannot ignore jus cogens law, regardless of history or preference.  

4. Judicial decisions and teachings of international law

A final source of international law is law that comes from judicial decisions and teachings of international law. Judicial bodies in can include international courts (like the International Court of Justice and the International Criminal Court), tribunals (like the Tribunal on the Law of the Sea) and international arbitrators. It can also include national courts, whose decisions may be used in international law. 

It has to be pointed out here that judicial bodies in international law are very different from those in national law. If a person is accused of violating a national law, he/she will  be taken to court. International courts, however, are voluntary in nature; States have to agree to be bound by a court’s rulings before a court can have jurisdiction over them. Be that as it may, judicial decisions play a very important role in the development of human rights law, because they can lay down interpretations of treaty provisions, establish the existence of customs, declare what is jus cogens, and settle disputes between States.

Writings of international law by prominent international jurists are perhaps the least used source of international law. Writings on international law can provide guidance on particular legal issues. For example the Maastricht Guidelines and Limburg Principles on the implementation on ICESCR, (which will be looked at in the section on Progressive Realization), are an example of expert opinion which assists bodies in determining if an economic, social or cultural right is violated.  

The emergence of international human rights law has changed the landscape of international law. Beforehand, international law was basically the rules that states placed on one another. However human rights law introduces some important elements. It puts the individual into international law, so that the law is not just about the state, but about people as well. It also regulates state behavior inside its own borders, an issue which was barely touched upon before human rights law. Finally, it introduces a new set of principles and standards for a state. An example is non-discrimination, which ensured that throughout the world treating someone differently because of their sex or ethnicity was not complying with acceptable standards of State behavior. 

Discussion and Debate: Who interprets human rights principles?

The exact interpretation of some human rights are open to argument. On the one hand, the legal system expects the interpretation of rights to be determined by treaties and international legal mechanisms, such as the International Court of Justice (ICJ) or the United Nations human rights treaty bodies (both of these bodies are discussed in more detail in Chapter Four).  However, how a state interprets say, freedom of expression, is in practice largely determined by the State itself. Standards of freedom of expression vary greatly even throughout Southeast Asia. As an example, Playboy magazine is banned in Indonesia, but protected by freedom of expression in the United States. 

Who should be given more power to interpret human rights: the State or the International System?  If interpretation is left up to States they can weaken their commitment and duties by using excuses such as culture or economy; however, does a universal interpretation from the international system capture the social, cultural, and economic variations of different States?  

Background to the Development of International Human Rights Standards

Before the United Nations, at the national level there were many States which had people’s rights protected as a part of their constitution, such as USA, USSR, France, Brazil?, and the United Kingdom
.  However, at the international level there was much less development. The international human rights standards which exist today were developed over time by treaties such as:

· Treaties on the slave trade and slavery dating from the early 1800s

· Humanitarian provisions in the Geneva Conventions and laws of armed conflict dating from the 1860s

· Provisions on specific minority rights in peace treaties that ended World War One in Europe.
· Workers rights developed by the International Labour Organization starting from 1918

By the foundation of the United Nations immediately after World War Two (1945) there was an established basis for international human rights, but they were not codified and collected into a single document.  

Key Events: Timeline of the Establishment of International Human Rights Law

Early 1800s: Abolition of Slavery acts across Great Britain, France, and USA.

1864: First Geneva Convention.

1920s: Minorities treaties at the League of Nations

1941: Franklin D. Roosevelt, State of the Union Address: the Four Freedoms

1945: The UN Charter

1948: Genocide Convention 

1948: Universal Declaration of Human Rights
1949: Geneva Conventions
1951: Refugee Convention

1969: ICERD: First human rights treaty into force.

The United Nations Charter (1945) says that “to save succeeding generations from the scourge of war, which twice in our lifetime has brought untold sorrow to mankind” the UN is to ensure world peace through establishing conditions where states can maintain friendly relations. They were to do this by undertaking their main activities which are responding to threats to international peace and security, economic and social development, and human rights and fundamental freedoms. The Charter also gives other duties to the UN, such as managing international law, promoting regionalism, and managing trustee territories. While human rights appear a limited number of times in the UN Charter (they are about eight references to human rights in the over one hundred articles), they do play an important role because human rights are one of the primary goals of the UN. In Articles 55 and 56 the Charter details that for social and economic development to occur, states must respect human rights. Article 55 calls on members to “promote…universal respect for, and observance of, human rights and fundamental freedoms” Article 56 urges states to work together and with the UN to ensure this goal. Because human rights were no longer seen as just a domestic issue, the UN internationalized the promotion and protection of human rights. 

The Universal Declaration of Human Rights (UDHR)

While the Charter does not specifically state what human rights are, the UN gave itself the task of defining human rights, which was done by the then Commission of Human Rights who drafted the Universal Declaration of Human Rights. To do this the Commission, led by Eleanor Roosevelt, gathered together many experts to draft a document which became the UDHR over a period of about two years. The people given this task were those who were appointed to the Human Rights Commission by member states. The drafting of the UDHR was done by first compiling a set of rights from national constitutions, laws, declaration, religious and philosophical commentary and expert input, from around the world. This compilation was then discussed and modified by the 15 country members of the Commission on Human Rights, which included the Philippines. The UDHR was adopted by the General Assembly on 10 December, 1948, which is now known as human rights day. 
The final document that was presented as a declaration to the UN General Assembly contains 30 articles which form the backbone of human rights today. The Declaration, however, is not a treaty which is binding on a State but many people argue that it has a status equivalent to a treaty. With the adoption of the UDHR, there is a universally accepted list of rights which States must recognize as universal human rights. 

Debate and Discussion: Legal Status of the UDHR

There has been much debate over the legal status of the UDHR. Declarations from the General Assembly, which is the origin of the UDHR, do not create legal obligations on states. Yet, many consider the UDHR, or parts of the UDHR to be legally binding. Given that now most countries have ratified the covenants derived from the UDHR (that is the ICCPR and the ICESCR), the legal status of the UDHR is becoming a less relevant point. Still, in many situations (and this includes the status of rights in countries which have ratified neither the ICCPR or ICESCR such as Singapore, Malaysia, and Myanmar), this debate has importance. In summary the main issues and debates on the legal status are: 

1. Legally binding: States which join the UN and ratify the UN Charter agree that they will protect human rights, and the UN’s definition of human rights is the UDHR. By agreeing to the UN Charter States agree to uphold the UDHR.
2. Legally binding: Many mechanisms in the UN call on states to respect the UDHR; for example when states are reviewed as part of the Universal Periodic review (discussed in Chapter Six), their commitment to the rights in the UDHR are reviewed. 

3. Partially legally binding: Some states recognize the UDHR as law anyway. For example, the UDHR was used in adjudication in the Philippines as early as 1952.
4. Partially legally binding: Some rights in the UDHR are considered customary or jus cogens: for example freedom from slavery and torture, and the right to practice religion, are legally protected regardless of the UDHR’s status. So part, but not all, the UDHR is binding
5. Not binding: The UDHR has not been signed and ratified by States, which is against the principle that treaties are voluntary. Further, the articles in the UDHR do not clearly define rights enough to be considered a codification of rights. Rather, a State should refer to the specific treaty for the codification of a right.
As the very first universal human rights document, the UDHR has an important place in human rights law for a number of reasons. Firstly, it is the first general universal statement on human rights; previously nearly all rights were formulated at the national level. Secondly, the UDHR is expansive; previously most human rights documents were specific to a type of rights like anti-slavery or civil rights. Finally, the UDHR set in motion a movement towards an international legal standard of rights; it was envisioned that the UDHR would be the first stage of defining standards, which would lead to an international treaty, and finally the establishment of monitoring bodies. The strategy included a three step plan: first make a non-binding declaration which is not going to be threatening for any state because it does not cause any legal obligation; secondly, make a legally binding convention; finally, create mechanisms to protect these rights.  The UDHR is also considered part of the International Bill of Human Rights, which is a term used for the three main human rights documents: the Universal Declaration of Human Rights, the International Covenant on Civil and Political Rights (ICCPR), and the International Covenant on Economic, Social and Cultural Rights (ICESCR).

An examination of the UDHR shows how our rights are categorized and ordered; also it details what are considered the fundamental rights that all states must agree to if they want to be considered part of the international community under the UN. The rights and freedoms presented in the UDHR follow a progression. The preamble establishes the purpose and function of the Universal Declaration. The purpose of a preamble in a treaty is to provide background on the drafting and reasons for the treaty to assist in the interpretation of the treaty, and to give more understanding on the objects and purposes of the treaty. Preambles in a treaty are also used to outline the international laws which the treaty can relate to, and core principles which assist in the interpretation of the treaty. The function of the preamble is to assist in the interpretation of the treaty. The preamble in the UDHR details many of the concepts outlined in chapter one, such as dignity, equality, and inalienable rights. Furthermore, it says that the UDHR is needed as a response to the what happened in World War Two, where “barbarous acts ...outraged the conscience of mankind,” and it discusses the legal context of the UN Charter. 

List of rights in the UDHR

Article 1
Everyone is born equal

Article 2
Freedom from Discrimination

Article 3
Right to Life, Liberty, Personal Security

Article 4
Freedom from Slavery

Article 5
Freedom from Torture and Degrading Treatment

Article 6
Right to Recognition as a Person before the Law

Article 7
Right to Equality before the Law

Article 8
Right to Remedy by Competent Tribunal

Article 9
Freedom from Arbitrary Arrest, detention and Exile

Article 10
Right to Fair Public Hearing

Article 11
Right to be Considered Innocent until Proven Guilty

Article 12
Freedom from Interference with Privacy, or reputation

Article 13
Right to Free Movement 

Article 14
Right to Asylum 

Article 15
Right to a Nationality and the Freedom to Change It

Article 16
Right to Marriage and Family

Article 17
Right to Own Property

Article 18
Freedom of Belief and Religion

Article 19
Freedom of Expression and Information

Article 20
Right of Peaceful Assembly and Association

Article 21
Right to Participate in Government and in Free Elections

Article 22
Right to Social Security

Article 23
Right to Work and to Join Trade Unions

Article 24
Right to Rest and Leisure

Article 25
Right to Adequate Living Standard, including health, food, housing.

Article 26
Right to Education

Article 27
Right to Participate in the Cultural Life of Community

Article 28
Right to a world where human rights are protected

Article 29
Community Duties Essential to Free and Full Development

Article 30
Duty not to use rights to interfere with others

3.4 The Function of Treaties: Overview

Treaties create legally binding obligations on states in terms of international law, which means that states must comply with treaties or face consequences for breaking the rules set in the treaty. 

The first activity of developing a human rights treaty is the lobbying process. This is where interested parties (often a mixture of states, international organizations, and civil society) get together to plan and lobby for a set of rights to be made into an international treaty. For example, before the treaty on children’s human rights, various States that supported this idea, alongside organizations like Save the Children and UNICEF, and began to lobby for broader support. The next stage is when the UN agrees to take on this idea for a treaty, and they begin the process of deciding what rights should be included in the treaty, and how these rights or standards are defined. This is when the  drafting process actually begins. How the UN bodies do the drafting  depends on the type of treaty and the organizations involved. Human rights treaties are now mostly taken on by the Human Rights Council (which was previously known as the Human Rights Commission), which is the UN body that manages human rights issues. The Council may then set up a body of people (commonly called a Working Group) made up of state representatives and lawyers who write the treaty. At this stage, the States, international lawyers from the United Nations (commonly from the International Law Commission or ILC), and interested parties (like NGOs) draft a legal document outlining the rights. The document may go through various phases: first there may be a declaration or resolution that States support; if enough support is gained this document may be redrafted as a treaty. States have good reason to participate in the drafting of a document because they may one day be legally bound to the treaty, so they want to have input into what they are agreeing to. 

Definition: Object and Purpose of a human rights treaty. 

When a country agrees to a treaty, they are expected not to act against the ‘object and purpose’ of a treaty. So States cannot interpret a treaty in a way that goes against the treaty’s object and purpose. For example, a State cannot deport all children out of its jurisdiction as a means of ensuring that children’s rights are protect in its territories. While there is no specific part of the treaty that says States cannot deport all your children, this action obviously goes against the object and purpose of child rights, which is to respect the rights of the child.

The culmination of the treaty making process is when the completed treaty is adopted by the General Assembly, which means countries vote to finalize the wording of the document. The adoption stage does not turn the document into a treaty. Rather, it approves the final version of a treaty to which States may voluntarily agree to. The treaty is then open for signature, which is when any member State of the UN can, by signing the treaty, initiate the process by which the treaty will become law in that country. This process is called ratification. The process of ratification varies greatly between States. For some States such as the Netherlands, signing is all that is required for the treaty to be binding. In Singapore signing is all that is required, but the treaty provisions are only enforceable in domestic law if it is provided by legislation. Some countries require ratification separately from signing, such as the USA where Senate ratification is necessary.  By ratifying a treaty States bind themselves to the object and purpose of the treaty, while they start making the treaty law in their country. 

The treaty becomes international law, or comes ‘into force’ as a law, once a certain number of states have ratified the treaty. All treaties need a certain number of States to ratify them before they are considered international law. For human rights treaties, ICCPR and ICESCR needed 35 State Parties, whereas CRC, CAT and PWD needed 20. Once the necessary number of States ratify the treaty, and the ratifications are given to the UN (in a process called depositing the instruments of ratification), the treaty is now considered ‘in force’ and is international law. When a human rights treaty is in force some changes occur. A body called a ‘treaty body’ (discussed in Chapter four), is established to manage the treaty. State parties are now considered to be bound by their treaty obligations. States agreeing to the treaty after it is in force are said to have ‘Acceded’ to that treaty. States that become state parties to a treaty because of a change to the nation state itself (say a new country emergences like Timor Leste), or an existing country splits in two like Czechoslovakia into Czech Republic and Slovakia) are said to have ‘Succeeded’ to a treaty. The ICCPR applied in Hong Kong when it was a colony of Great Britain, and it continues to apply today even after reverting back to China’s control.  
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After ratification the State can start its implementation of the treaty, which is the process of making a treaty law in a country. Like ratification, implementation varies greatly depending on the State. For some States, ratification is the same as implementation, so when they ratify the treaty it Is automatically law in that State. For others, the government studies how the rights in the treaty fit with their existing laws and values in order to decide how to modify their law (or modify the treaty through reservations) so that the national law and the treaty law are equivalent. The country may introduce their own equivalent law or act (say a people with disability act) or they may make the treaty itself a law (and perhaps translate it and give it a different name). They may go through a process of updating all their existing law to the standard of the treaty, which may entail getting rid of laws that do not agree with the treaty, or writing new laws to fit with the laws in the treaty, or modifying existing laws. Whatever method the government uses, the end result should be that the standards in the treaty are enforced by law in the country itself.  

Reservations and Understandings

Sometimes governments find it too challenging to implement some specific human rights because they may go against certain beliefs of the society, or be too expensive, or they may conflict with existing laws that are widely supported. In these cases governments can modify the treaty by either making a reservation (which means they don’t incorporate the article or right into law, and announce that they do not intend to comply to that article), or making an understanding which outlines how they will interpret the right. Reservations can be thought to be invalid if they undermine the object and purpose of a treaty, but this criticism does not mean the reservation is rejected, nor does it mean that the country cannot ratify the treaty. At most, it is an open criticism of one country to another about the interpretation of human rights. An example of this, numerous States in SEA have made reservations to CEDAW, which have been widely criticized.  
Definition: Reservations and Understandings
A reservation modifies the legal effect of an article or provision of the treaty in the country that makes the reservation.

An Understanding (or an “Interpretative Declaration”) is a statement made by a State Party that clarifies or elaborates on how the State interprets the right in a treaty, 

There are currently nine International Human Rights treaties which have gone through the entire treaty process.  Examining the adoption and into force dates of treaties, it can be seen that some treaties are ratified very quickly (less than two years for CEDAW and CRC); other treaties take a long time (twelve years for the ICCPR and ICESCR, and thirteen years for MWC). Further, six of the nine treaties have optional protocols, which are separate but linked treaties that add something to the original treaty – either additional rights or a mechanism which can help protect these rights, such as allowing investigation or complaints. 

Nine core international treaties: in order of coming into force. 

1. ICERD: International Convention on the Elimination of All Forms of Racial Discrimination. 


Adopted 1965. Into force 1969.

2. ICESCR: International Covenant on Economic, Social and Cultural Rights.


Adopted 1966. Into force 1976

Optional Protocol: Individual Complaints. Adopted 2008 (not yet in force)

3. ICCPR: International Covenant on Civil and Political Rights 


Adopted 1966. Into force 1976

OP: Individual Complaints. Adopted 1966. Into force 1976
OP: Death Penalty. Adopted 1989. Into force 1991

4. CEDAW: Convention on the Elimination of All Forms of Discrimination against Women 


Adopted 1979. Into force 1981

OP: Individual Complaints. Adopted 1999. Into force 2000

5. CAT: Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment


Adopted 1984. Into force 1987

OP: Investigation and visits Adopted 2002. Into force 2006


6. CRC: Convention on the Rights of the Child 


Adopted 1989. Into force 1990

OP: Children in Armed Conflict. Adopted 2000. Into force 2002

OP: Sale of children, child prostitution, pornography. Adopted 2000. Into force 
2002

7. MWC: International Convention on the Protection of the Rights of All Migrant Workers and Members Of Their Families


Adopted 1990. Into force 2003

8. CRPD: Convention on the Rights of Persons with Disabilities


Adopted 2006. Into Force 3 May 2008

OP: Individual complaints. Adopted 2006. Into Force 3 May 2008

9. ICED: International Convention for the Protection of All Persons from Enforced Disappearance


Adopted 2006. Into Force 23 December, 2010

Why do states ratify treaties if it gives them legal obligations
?

It may seem odd that a State would voluntarily agree to a treaty that may limit its power. An obvious question is why would they do this? There are a number of reasons.

1. States are made up of people, and people like to have their rights protected. It is frequently forgotten that States are actually groups of people who enjoy their rights. These people may be in civil society organizations, or they may even be government officials themselves. Civil society pressure is a significant force in making States agree to treaties. Civil society organizations in many countries have organized events to encourage or pressure States to sign on to international conventions. 

2. States want to have a good image globally. Reputation matters in the international arena, and States that disagree to human rights, or are human rights violators, are often named and shamed for their record. Thus, even states that one would assume would disagree with rights, still sign human rights treaties. North Korea has agreed to four human rights treaties (ICCPR, ICESC, CRC, CEDAW)

3. International Pressure. States can be encouraged (or even forced) to agree to human rights treaties by other states, or by international organizations. In order to receive aid, or become a member of an organization, it may be in a State’s best interests to agree to some treaties. 

4. No intention to comply anyway. Sometimes it is claimed that States are insincere when they agree to a treaty: they have no intention to comply, but think it will make them look good, so they sign on. However, as has been shown, the false agreement often comes back to haunt the government for when people learn of their rights, they do exercise them on the State.

5. Following the Herd. Many states agree to, or reject, a treaties to stay in line with their regional and political partners. For example, most States in the European Union have agreed to all the same treaties; in South Asia no State has agreed to the Refugee Convention. For SEA countries, however, there does not appear to be this regional collective view of human rights treaties. Another type of ‘following the herd’ is with eh treaties which have near universal support, such as women’s rights (with only seven countries not agreeing) and children’s rights (with only two), states will agree to them because they do not want to be put in the very small group of non-complying countries. The Convention on the Rights of Persons with Disabilities is following a similar path.

Core
 Concepts

Human Rights can be considered as a specific standard of treatment of human beings.

The development of international Human Rights standards started recently as a reaction on state atrocities happening in World War Two.

International Human Rights standards are realized through treaties, which are legally binding as well as non binding agreements; both types are using various terms.

Key Points

3.1 Public International Law: The Basics

· Public international law concerns the structure and conduct of sovereign states and international organizations.

· International law and National law are quite different. 

· National law is made by the legislative and enforced by the executive; legal conflicts are solved by the judiciary. The subjects of the law are the citizens, who are not directly involved in making or enforcing the law.

· International law is not made by a legislative, enforced by an executive nor features a judiciary. The subjects of international law are sovereign states, which voluntarily agree to follow the law.

3.2 The Sources of International Law

· Treaties are agreements between States and are usually in written form.

· Customary international law or “custom” is an unwritten form of law.

· There are 4 sources of international law: treaties, customs, general principles as well as judicial decisions and writings of international law.

3.3 Background to the Development of International Human Rights Norms

· The present-day international human rights standards developed over time and are preceded by earlier agreements and treaties.

· A crucial event for the development of international human rights standards was the foundation of the United Nations which defined human rights as a primary goal.

3.4 Universal Declaration of Human Rights

· The UDHR was the first universal human rights document 

· The UDHR is a declaration without official legally binding status, but it was the impulse to the development of legally binding treaties protecting human rights.

· The definition of human rights at the UN is the UDHR. By being a member of the UN states agree that they will respect and protect human rights, which by definition is the UDHR.

To view the text of the UDHR see: http://www.un.org/en/documents/udhr/
To view the text of the UN Charter: http://www.un.org/en/documents/charter/
3.5 Major International Human Rights Treaties: Overview

· The adoption stage of an international treaty does not turn the document into a treaty. Rather, it approves the final version of the treaty to which States may volunteer to agree to.

· The treaty becomes international law, or comes ‘into force’ as a law, once a certain number of states have ratified (accepted of confirmed) the treaty.

· Governments can modify the treaty by either making a reservation or making an understanding which outlines how they will interpret the right.

· The international treaties dealing with human rights provide legal obligations in regard of the protection of the rights within the states territory [jurisdiction]. But the obligations are only in effect for states which agreed on the treaty.

For general readings international human rights standards see: 

Boyle, K. 2009. New Institutions for Human Rights Protection. Oxford University Press.

Burgenthal, T, Shelton, D and Stewart, D. 2002. International Human Rights in Nutshell. West Group.

Nowak, M. 2003. Introduction to the International Human Rights Regime. The RWI Library. Martinus Nijhoff Publishers. Leiden.

Steiner, HJ, Alston, P and Goodman, R. 2008, International human rights in context. Law, politics, morals: text and materials, Oxford University Press, Oxford [UK] ;, New York.

Sepúlveda, M, van Banning, T, Gudmundsdottir, GD, Chamoun, C & van Genugten, WJ 2004, Human Rights Reference Handbook, University for Peace. 

Smith, Rhona K. M. 2010, Texts and materials on international human rights, Routledge, London;, New York.

For more on international human rights law see:

Rehman, J. 2003. International Human Rights Law: A Practical Approach. Longman.

Reus-Smit, C. (ed.) 2007. The Politics of International Law. Cambridge Studies in International Relations. Cambridge University Press. 4th edition.

For the legalization of human rights see: 

Meckled-Garcia, S, Basak C. 2006. The Legalization of Human Rights. Routledge.

Chapter Reflection Questions

· Considering the situation of SEA and specifically your home country during World War II; can you identify any human rights violations? 

· Thinking of national law and its differences to international law; can you specify the legislative, executive and judiciary in your home country?

· Did you ever hear about human rights cases dealt by the national organs in your home country?

· When did your home country enter the UN? Do you think this event changed the policy of your home country in regard of human rights?

· Some countries do not totally agree with certain treaties and change the content with “reservations” or “understandings”. Do you think is might be a valid or even necessary procedure?

· There are several reasons for a state to agree to an international human rights treaty; are there any public controversies regarding the motivation of your home country to join such treaties?
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