Chapter 1: The Fundamentals of Human Rights

Introduction

What are human rights? What difference can human rights make to a person? These are very common questions people have when first trying to understand about human rights. This can be understood by looking at two greatly different situations of human rights in Southeast Asia. 

1. The day is off to a normal start. You hear commotion outside but think nothing of it. But, then you hear gun shots and a man yelling. You run outside with your family. There are armed men and women in the streets. They tell you to quickly get anything important and leave the house. Your family and neighbors are herded through the street. You then hear that they are evacuating the entire city. You knew that there was fighting going on throughout the country, but you never thought it would reach your doorstep. Then, you hear the news. The Khmer Rouge is evacuating all major Cambodian cities. They say they are trying to protect people from American bombings. They tell your family and friends that you will be able return home in a couple of days, after the bombing is over. The soldiers, many of them look like sixteen year old kids, are all dressed in black and heavily armed, but they tell you they will take care of everything. In the coming days you learn that you will never come home. 

The evacuation day, 17 April 1975, you later learn that this was the start of what the international media called Year Zero. You learn more about what is actually going on over the coming weeks and months. The Khmer Rouge tells you that you need to stop thinking of yourself as an individual. They inform you that your new purpose in life is to serve ‘Democratic Kampuchea.’ You are to submit to ‘Angkar,’ a higher ruling power which would give you orders. You were not to ask why any of this was happening. You were not to talk about what life was like before the Khmer Rouge. You are to forget your old life. You are told that Angkar knows what is best for you and your society. Your house and all of your things are no longer yours, they now belong to Democratic Kampuchea. Your family is forced to hand over all money and goods. No person is allowed to have money or possessions. Any signs of foreign influence are destroyed. Hospitals, factories and schools are shut down. You are told that religion is now outlawed. You cannot choose who you will marry but this will be decided for you. People who are educated are separated from your group and you never see them again. You are forced to work in the rice fields all day. You occasionally receive your daily ration of two small bowls of rice and some fish paste. You watch as people around you die from starvation and disease. You cannot understand why all of this death and destruction is happening around you, why Cambodians are killing other Cambodians. 

2. On your way to university you pass a young mother and her child begging in the street. A policeman comes along and asks her to move. There is a brief argument between them, but the woman has trouble talking to the policeman because she does not speak the same national language. She is eventually physically pushed off the pavement by the policeman and she walks away without any money from her begging. 
She is on the roadside begging because she came to the city to find work with her husband and young child. But her husband could not find work and in anger began hitting, particularly after drinking alcohol. She eventually fled her husband with the child for her own safety and ended up sleeping on the streets and begging during the day. 

She will likely face trouble today. Not only from the lack of money to buy food for her child and herself, but also because she cannot pay the people who demand a cut of her begging money to protect her. Sometimes over half the money she makes during the day is taken by a gang. She is worried tht her child will become sick and she does not have any money to pay its medical bills. She does not have the money to buy milk every day and she knows that the limited and poor quality food she gives her child is making it sick. She hopes to be able to return to her home soon, but is unsure if they will accept her back now that she is a divorced woman. 
These two cases are at the extremes of human rights work. The account of the Khmer Rouge and their destruction of Cambodian society is a rare and very disturbing account of the total absence of human rights in a society. The account raises the questions of how could this happen? What went wrong? What could be done to stop this? Can this ever happen again? Unfortunately, the level of inhumanity during the Khmer Rouge period in Cambodia, where there is an almost complete absence of human rights, occurred at a time where the world was not prepared to enforce human rights, a mistake which hopefully will not be repeated. The second account, where and woman and her child may face extreme hardship and lack of rights, is an almost daily event in most Southeast Asian cities. However, the question with this account is not why it happens, but how can human rights be used to help and protect this woman and child? Is the situation of a beggar not getting the basic needs to survive (such as food and housing) an issue for human rights, or is it a problem of development, the economy, and welfare? It is important to see human rights in this situation, because the protection of human rights is a daily event, and it is present in most people’s lives. Human rights are not only about the worst cases, but also about how a society treats and respects its vulnerable, whether this is the poor, children, or disabled people. As this textbook will detail, human rights protect and support human dignity and gives the ability of people to control their own lives without coercions or discrimination whether from governments, armed gangs or those with power in society. 

In our time governments and societies have a mixed record on upholding human rights. Elections are increasingly ‘free and fair’. Poverty has been reduced (but not eliminated). Girl children increasingly go to school, and on to higher education. Health services are now available to many people. At the same time violations are in the news everyday: people being evicted from their land, a soldier or policeman threatening a local community, migrant workers being exploited on a construction site, women being mistreated, people living in slums dying in a fire, children not going to school. What makes people able to fix these situation, and what ensures that the kind of atrocities during the Khmer Rouge period will not be repeated, is human rights: people knowing their rights, governments ensuring rights are kept, and an international society that keeps governments to their human rights commitments.   

1.1 What are Human Rights?  

When asked what human rights are, there is an easy answer and a complex one, but both answers must be understood to fully know what human rights are. The easy answer is that human rights are the rights that a person has just because they are human. Because you are a human, there are some things which you deserve, or things which you are free from. The complex answer is that human rights are an internationally recognized standard of how all humans should be treated, regardless of their situation, and regardless of where they are. They are legal in basis, and they make sure that governments and other parties do not limit freedoms or impose suffering onto people. If these rights are protected, people are able to live a life of dignity. The number of internationally recognized human rights is still expanding in on-going debates at the United Nations and other organizations.    

Everyone has access to human rights. These rights come in different types: there are rights for a person to be free to do some things (like travel, or express themselves, or practice their religion), there are rights to be free from some things (like free from torture and slavery), and rights to a service that a person deserves (like education, health, a fair legal system, and the ability to work). Human rights ensure that people are able to be participants in a society and live like a human being. Human rights ensure that our human worth is recognized and protected.  The next questions are how does a person get their human rights, and who decides what human rights are?
1.1.1 Being Human 

The only criteria necessary to get human rights is to be a human. There is no other condition, qualification, or knowledge necessary. In everyday life there is no problem distinguishing humans from animals or plants. There is an obvious biological makeup which defines a human. However, it is not that easy to designate when we become human and when we our being human ends. 

When do we become human? Around the world there is no universal view on when a human life begins. For some societies it is at birth, for others conception, others define it by when a child can survive without the mother. While one person may look at a pregnant woman and see one life (the woman), another person may see two lives (the woman and the child). The impact on human rights here is twofold. Firstly, the legal definition of the start of life will determine the legality of abortions or the termination of pregnancies. Secondly, this has significant implications on reproductive health and women’s rights, as will be detailed in Chapter Ten. However, we can assume that for all people around the world, once they are born they have human rights, no matter where they are born and even if they do not know what human rights are. 

When do we stop being a human? The question of when someone’s human rights stops demonstrates other features of what it is to be human. Death is very obvious and nobody has trouble distinguishing a dead person from a live one. However, what happens if someone is brain dead after an accident, or has a severe mental illness, or brain damage? At what point do we say that it is wrong to keep that person alive because of the injuries, or that they do not have the mental capacity to look after themselves? Answering this question shows what are considered the essential features of a human. What is common is the view that a human must be able to have conscious and rational thoughts. If they are brain dead and cannot think, the life support system is generally turned off. While different states will have their processes for the decision to turn off a life support system (which often involves a negotiation between medical advice, the family’s wishes, often taking into account the costs of medical treatment), the decision to do so is often because that person cannot act as a human. Further, an expectation is that people should be able to rationally participate in society. Once someone has lost their rationality – , perhaps because of mental illness or brain damage  – then the government or their guardian must assume some of their rights and responsibilities. Government should have a method to determine this, and has appointed authority to make this decision. So it is not that they have lost their rights, rather these rights have been passed on to their guardians or carers. Again, it is expected that governments have laws in place which would both protect the basic rights of these people while also acknowledging that they do not have the necessary capacity to function in these areas. For human rights the assumption is that a person is a rational human being, and this is detailed in Article 1 of the Universal Declaration of Human Rights
Discussion and Debate: Taking Rights Away 

Difficult questions arise in cases where a person suffers severe brain damage, or has severe mental illness which results in them being unable to function rationally in society - they may hurt themselves or others. If a serious crime is committed the common punishment across the world is to be incarcerated in jail. 

If someone goes to prison, or locked up because they are mentally insane, don’t these people lose their human rights? This must mean that human rights are not universal. However, when people are in jail they still have many of their rights. Importantly they keep their fundamental rights (such as right to life, freedom from torture and slavery, and non discriminatory treatment). 
1.2 The Rights of Humans

A right is recognized as a right because it is considered to be ‘correct’ or ‘just.’ This can be seen in the English language where the two meanings of the word ‘right’ relate: you have a ‘right’ to something because it is considered ‘right’ or correct. A right is something which is owed to a person, which they deserve, or which they should be free from. The concept of a right is both simple and complex. On the simple level, a right is something which someone is entitled to, or free to do, or protected by. There are a wide variety rights: consumer rights, passenger rights, citizen rights, viewer rights, property rights, student rights, academic rights, visiting rights, and so on. Each one of these implies a right of someone to do something. 

The complex response must address the fact that the legal concept of a right involves a number of features. Firstly, a right must have an object. That is, the thing which a right provides or allows, or ensures. This is the content of the right, and for human rights these objects are detailed in laws and treaties on human rights. For each type of right there are specific privileges: for instance a student has a right to ask questions in a classroom, borrow books from a library, and have a fair opportunity to  graduate with a degree. A driver has rights to use the roads, a passenger to get on a public bus, a citizen to vote, and so on.  Secondly, a right must have someone or something which has a duty to provide the right. If there is nobody to ensure the right, then it’s not really a right. This means that a right is granted, or needed, because it ensures a second party (whether this is the state or a company or a university) will respect and uphold that right. This is called the correlative duty to a right, which is explained in a later section. 

Rights are not only for humans: Corporations have rights and obligations. Animals have rights. Though it is silly to expect animals to have the same rights as humans – they do not need to vote, or hold citizenship – they should have rights which ensure their fair treatment. For these reasons animal should have a different set of rights, mainly protecting them from abuse by humans. In this way they are similar to human rights: as human rights protect humans from abuses by the state and society, animal rights protect animals from abuse by humans. Rights are about protecting something from abuse. 

1.2.1 What are the foundations of human rights? 

Human rights are formed at the intersection of legal rights, moral rights, and social rights. Firstly, as legal rights, human rights should be considered a right by law. There are many legal rights (such as marriage, property rights, making a will), which basically are the rights one has protected by the law. Governments need to respect human rights not because it is a nice thing, or they are mora;, they must respect them because governments are legally bound to human rights. Governments, by agreeing to international human rights, or by being part of the United Nations, agree that people inside their country have human rights and these rights have a legal basis. The legal basis of law is critical both for the justification of human rights, and also for the enforcement of rights. Being based in law, Governments and other parties are bound by the law to respect human rights. Chapters Four and Five will examine how these legal obligations came about, and how states are bound to these obligations is discussed in more depth. 

Secondly, human rights are also moral rights, that is, they exist because they are considered the moral or proper thing. Not all moral rights are legal; there are many acts that are seen as immoral but not illegal (say cheating on a boyfriend). Some moral rights are part of law, for the banning of immoral media such as pornography. People usually know when a moral right has been violated, because people have ideas as to what is right or wrong. Though morals are often culturally specific, for example how to dress at the beach is based partially on moral values, there is a belief that most societies share a similar moral value around what is considered proper and decent. While this is a highly contested view, the idea of a shared moral basis does form part of the foundation of human rights. These shared moral views may change over time, as values have changed on romance, marriage, and sexuality over time. 

Concept: The Ethic of Reciprocity

The ethic of reciprocity declares that we should all treat others as we want to be treated. This ethic has deep historical roots, and links our feelings and emotions to the people whom we interact with. 

“Never impose on others what you would not choose for yourself.” – Confucius

“Regard your neighbor’s gain as your own gain, and your neighbor’s loss as your own loss.” –Laozi (Taoism) 

“Treat others as you treat yourself.” – Mahabharata Shanti-Parva (Hindu)

“Hurt not others in ways that you yourself would find hurtful.” –Udanavarga (Buddhism)

“Do to no one what you yourself dislike.” – Tobit (Christianity)

 Do unto others as you would have others do unto you. [Matthew 7:12]  
“No one of you is a believer until you desire for your brother that which you desire for yourself.” (Islam
)

“Love your neighbor as yourself.” – Leviticus (Judaism)

“The truly enlightened ones are those who neither incite fear in others nor fear anyone themselves.” –  Var Sarang (Sikhism)

Thirdly, human rights are social rights. They are rights which ensure that people live safely and happily together in a society. Again, not all social rights are legal (nor necessarily moral), but they do make societies work for the people that live in them. For example queuing at the bank or giving up your seat on a bus to someone else are not required by law, and they are not really human rights, but people are expected to do them for society to function politely. Social rights are what a person can expect from their government (such as education and health); they are also what a person should expect when living in a community. Social rights are the patterns of politeness, friendly assistance, tolerance, even cheerfulness, that make life easier and more pleasant for all of us. Social rights designate that we should be safe and secure, have privacy, and have our needs met  by the society or state.

Discussion and Debate: Classifying types of rights

Here are a list of actions: can you distinguish, in your country, are people obligated to do this because it violates a legal right, a moral right, or a social right or a mix of more than one of these? Do you think this will be similar in other countries in ASEAN? Do you think that these actions should be protected through human rights?

Being faithful to a wife/husband

Not secretly taking a photograph of someone in a changing room

Not littering

Returning a lost wallet with money in it to its owners

Telling your friend that his/her expensive new haircut looks really bad

Giving directions to a lost person 


Standing so an old person can take your seat on the bus


Repaying a financial debt to a friend
An important concept in the foundation of human rights, is that human rights flow from ‘natural law.’  
The concept “natural law” suggests a framework of rights and obligations that are as universal and widespread as nature itself, and that the logic of the law can be found in human nature itself.  Natural law focuses on things like human dignity and fundamental rights, which come from an innate moral order that humans are born into.  For example, we do not kill each other because this goes against our nature, our innate morals, or our desire for self preservation. ‘Natural law’ is seen as a set of rights and obligations that respected and supported these human characteristics. 
The idea of “natural law” has been controversial. Firstly, our ideas of what is ‘natural’ has changed over time. Racial discrimination and slavery were long considered justified by natural law thinkers. Women were considered by nature to be inferior to males, a viewpoint that is now dismissed. If the idea changes over time and differs between societies, then perhaps it is not a natural concept but a social one. Secondly, “natural law” has morally been associated with religious thinking, particularly with Roman Catholicism. For this reason it has not been seen as “natural” by all people. Homosexual acts were seen as “unnatural” in 19th century laws, but that view is now widely rejected. Because of the problems with a natural law analysis, the United Nations has proceeded on a “positivist” view in which human rights need to be stated in specific and detailed terms. Nevertheless, when looking to history, we can see that the foundations of human rights do have deep historical roots and certain religious or philosophical principles are often cited as the background justification for human rights.
Human rights may have some origins in natural law, but human rights today follow a legal positivist view. Legal positivism views human rights as a social construction, which is open to development, modification and rethinking. Human rights are understood as laws invented by humans to give humans special rights and duties. Legal positivism has influenced human rights because there is a need to invent laws which limit the power of the state, on the one hand, and directs state actions in positive ways, on the other hand States need to operate within a human rights framework.

Discussion and Debate: Natural Law versus Legal Positivism
Natural law assumes that some laws reflect human nature. On the other hand legal positivism assumes that all law is only a law because human write that law and force people to obey it. We don’t kill each other because we have laws telling us not to. 

Which of these views do you think is more realistic? If we view law as positivist, does that mean we only do good things because the law tells us? Or if law comes from nature, why do we have laws on tax, divorce, and driving a car, given that none of these activities occur in nature. 

There were a number of important forces behind this evolution in human rights. There are human rights because the world has agreed to them though international law, state practice, and participation in the United Nations (UN). Thus, human rights are the product of international agreements setting out this set of values. These values were not just ideas from the United Nations and governments, but exist today as the product of a centuries-old struggle to determine the standards of humane treatment of fellow human beings. Religious leaders, moral philosophers and jurists have helped develop moral standards.  Religions around the world all have moral codes or standards about how people should treat each other. All cultures have values about what is right and wrong when treating others, whether this is about violence, or relationships (not cheating on your partner), or about being honest and not deceiving people, or forcing them to do something they don’t want to. 

Human rights became a universal legal standard as a response to the horrors of World War II. Before this time rights did exist in many countries, but they varied according to religion, constitutions, and cultures, and were thus far from universal. During World War II governments, in particular Germany under National Socialism, ignored the notion that all human have rights and treated some groups (the Jews, Gypsies, political opposition groups, and homosexuals) as if they were not human. There was little that the rest of the world could do legally; what is worst, there was little interest in the rest of the world to react to this. The horror of the genocide was the incentive to make human rights legally binding on all states as a universal standard, so that no matter what, this kind of atrocity could not be done without breaking the law. 

1.3 Fundamental Features and Concepts in Human Rights
Human rights are based on a small number of central concepts which are necessary to protect and empower people. These features and concepts give human rights a special and unique status, for they are a type of rights unlike any other rights.  
1.3.1 Universality 

All rights are limited in where and when they apply. Human rights do not have this limitation, they are universal. The mere fact of being a human in the world is enough to get human rights. Human rights are not dependent on being a citizen, or being in a territory that recognizes rights. This is different from most other rights which are limited in some way by, for example, being old enough to go to school for student rights, or being a citizen for voting rights. Universality ensures that every person has human rights and they are available to them all the time and everywhere, 

Definition: Universality

When we say that human rights are universal we mean that everyone is entitled to human rights. Human rights should be available to any human being, anywhere, any time.

Universal human rights do not mean everyone has the same human rights. Rather, everyone has human rights, and can claim their rights, but the precise composition of these claims depend on where the person is, who they are, and what rights they should possess. While fundamental human rights are the same for everyone, the human rights a person enjoys depends on a number of things. In some cases this is obvious: children have children’s human rights, and women have women’s human rights. Further, a person’s ability to access their rights depends on which country the person is in, as different countries have agreed to different human rights, and citizens have slightly different rights to non citizens. It depends on the age and gender of the person (as women, children, minorities, and people with disability have different rights). It depends on the situation (as in conflict zones human rights are going to be different). 

Discussion and Debate: Universality

A woman faces violence and abuse regularly from her husband. But this is typical of her society, and considered part of culture. There are saying like “you tie up your buffalo, but use a stick on your wife
.” The wife does not complain because she considers that part of a woman’s life in her community is to face physical discipline from her husband. Besides, there is no one in the community to complain to because all the men and women in her village think this is normal. The wife believes in the cultural belief that her husband is allowed to hit her, and so she does not report the violence to the police. 
Does this mean that the act of violence is not a crime? The assumption of inherent rights means that someone has rights to not face abuse, regardless if they agree with these rights. Her protection from violence is universal and inalienable, they cannot be denied. The only reason she is not protected from this violence is that people have not told her it is wrong. Even though it may not be a crime because she has not reported ti to the police, it is still a violation of her rights. In other words, whether she agrees to it or not, the act of violence against her is considered a violation. 
Yet, isn’t this imposing foreign values on her beliefs? Do outsiders have the right to go into communities like this and tell them that their culture is wrong, and they need to change their beliefs and practices to conform to a new international standard?
Some people argue that human rights impose a foreign moral and ethic system over some cultures. Perhaps this is true in the sense that a social custom that is agreed to by everyone in a society may be considered wrong and a violation of human rights (for example, homosexual acts are a crime, or girls should not go to school). Because human rights are seen to be a universal value, then the universality overrides some culturally specific values. There are reasons for this view. If human rights are contingent upon cultural values, or knowledge of rights, then they are not universal but rather culturally specific rules. Further, the task of human rights is to inform everyone of their human rights so they can see that what they may have thought of as culturally appropriate treatment is really a violation, and they do not have to suffer this. In most cases where people are in a situation where they agree to their own violation (say a girl kept from school, or an indentured labourer), often they have not been told about their rights and are not making this choice in a fully informed way.

1.3.2 Inherent

Human rights are special because they come into effect at the moment a person becomes human. People do not need to earn human rights. Unlike being a university student or a driver where the person needs to pass exams to earn these rights, human rights are gained just by being a human. In other words, human rights are inherent to humans. People don’t need to know that they have human rights to possess them, meaning that human right exists even if a person may not consider something done to them. Human rights violations are violations regardless of whether or not the person recognizes that they have been violated. If knowledge of rights was a criteria for the possession of rights, then states could easily avoid respecting people’s rights by not telling them that they have these rights (and States are still guilty of this). Because someone’s human rights are inherent, they already, always already have them. 

Definition: Inherent

Inherent refers to human rights which belongs to a human being as a human being. Inherent means to be built into something as part of the very being or character of something. 

1.3.4 Inalienable. 

Nothing that a human does will result in them losing their human rights. A human only loses their human rights when they stop being a human. Many rights - like the right to property or student rights – terminate at some point, like if you sell your car you lose rights to it, or if you graduate, you are no longer a student. People do not lose their rights because of something they did: no matter how bad someone is – even if they are Pol Pot or Adolf Hitler – they still have their human rights. Even if the country where someone lives changes (say when East Timor gained independence from Indonesia), it is expected that the citizens retain the human rights they had from the previous country (in this case Indonesia). Inalienable does not mean that a person never loses any rights, as quite often the number of rights a person has can change, for example when someone turns 18 they lose their children’s rights, or if a person goes to jail, again their rights status would change. In these cases they still retain human rights, however, their ability to claim different human rights changes. 

Definition: Inalienable 

Inalienable things cannot be taken away, surrendered or transferred. Inalienable things cannot be bought, sold or negotiated with. Because inalienable things cannot be given or taken away, people are stuck with them even if they would prefer not to be. 

1.3.5 Dignity

The objective of human rights is o ensure that people can live with dignity. Dignity is a term that means to be respected, treated well, and to have a sense of worth. If a person has their human rights, then they can lead a life of dignity. If a person’s rights are taken away, then they are not treated with dignity.  A society, or a community or government must ensure that dignity is protected. The treatment of groups of vulnerable people or cultural minorities must be done in a way which gives them a level of dignity, showing that society respects them as human and not, say, as animals or sub human. For example, the human right to food does not end at a person getting enough food to live on, which according to nutritional standards is 2,200 calories a day. The right to food ensures that by meeting that right a person will maintain their dignity. The nutritional standard alone does not ensure dignity. If someone is fed 2,200 calories of food, but it is from a bucket and they have to eat it off the floor, or if it is pork and they are Muslim, they are not being treated in a dignified way and therefore their right to food is not meet. The rights to food, housing, movement, marriage and so on are there to ensure that people can lead dignified lives. 

Definition: Dignity

Human rights are designed to support and sustain the dignity of individuals, including their self-confidence, sense of worth and ability to use their capabilities. Dignity is what makes us feel human and worthy. 

Human rights are there to protect people from what should not happen to them. In a way they are a minimum standard of what a person needs to be able to lead a life of dignity. Human Rights are not focused on how good a person’s life should be, rather they propose a certain level of treatment which the government has to ensure, and if the government cannot meet this standard, that government is not doing its job properly. Human rights are more like a floor than a ceiling, they should be considered a level which nothing should go below rather than a ceiling which is about how good or how high rights should go. In order to keep this standard a number of people and organizations will need to respect people’s human rights and keep to their required duties. 

1.3.6 Equality

Human rights are in place to create equality. Indeed, in all human rights documents the equality of rights comes is in the very first section of the treaty, emphasizing the equal enjoyment of rights without any discrimination. The first article of the Universal Declaration of Human Rights states “All human beings are born free and equal in dignity and rights.” This is much like the opening of the United States Declaration of Independence (1776): “We hold these truths self evident that all men are created equal” or the first article of the French Declaration of the Rights of man (1789): “Men are born and remain free and equal in rights.” Clearly each of these documents supports the notion that human rights are inherent (we are born with them) and also that people are born free. It is important to note that the gendered language of early human rights texts show that true equality between the sexes was not yet reached; men were equal to other men but it would take some time before women were treated as equal to men. 
Definition: Equality

All people are entitled to be treated equally. Different treatment can only be justified if it is necessary to achieve human rights goals. 

Equality ensures that people can get the same treatment, they are equal before the law, they are treated equally at work, and equal in marriage. However, not everything in society is based on equality. There are some things which the expectation is not for equality, but for fairness. For example, everyone does not have an access to university. While university education is a human right, there are certain requirements – such as tests to pass, completed high school, knowledge of a language – for people to be able to be admitted to a university. A 5 year child does not have equal rights to university. Rather than expecting equal access, it is fair that the entrance to university is based on non discrimination. Discrimination means that someone is treated differently, or penalized, or punished, because of some feature about them. The most common and obvious forms of discrimination are against women. In most societies it is though that women are not as strong, capable, or deserve to be paid as much as men, which are all beliefs that discriminate based on gender. Other common forms of discrimination include against race, religions or minority groups, or non-citizens (foreigners). 

1.4 Human Rights Law: Rights and Duties

What gives human rights its power is that human rights are backed up by law. Many rights rely on social values to enforce them, say not jumping the queue at the bank is enforced by other people getting annoyed which is not always a strong way to enforce this. Human rights are understood as laws; they are protected by legal bodies, and their status as laws should deter people and organizations from breaking them. The section details the important features of human rights as law. 
1.4.1 The Rule of Law

Human rights are legal in that they are mostly based on the law, but also they ensure that there is a fair, working legal system. The existence of a fair legal system can only occur if there is the rule of law. A system not based on the rule of law may look like an arbitrary rule imposed by a king or elders who can act as they choose on any issue. In order to ensure that human rights can protect people, there needs to be systems which ensure that people can find justice. The main concepts of the rule of law can be summarized in this example: imagine you are playing a game like Chess with someone but you don’t know the rules. Every time you move a piece they take one of your pieces, but when you try and take their pieces they say the rules don’t allow that. When you ask for the rules they refuse to give them to you, so you keep finding that your pieces get taken and you are never allowed to take their pieces. In this kind of situation the game is not fair and it is impossible to win. In other words there is no rule of law. The other person changes the laws to ensure they win the game, and nothing you can do will let you win because the rules keep changing. Some societies function like this: for example the police arrest someone walking down the street for no stated reason; two people get vastly different punishments for the same crime; a rich person or the son of an influential figure avoids punishment for a crime. Some people or organizations can hold public meetings, but others cannot.
If we live in a society which is based on the rule of law, it means that 

· Everyone in that country is judged and protected by the same law

· Everyone is equal before the law. 
· The people equally protect everyone, and they do not avoid protecting some people
· Legal rules are  public knowledge without any ‘secret’ understanding

· The rule of law is fair and just: it protects people and their property, it keeps people safe,.

· Individuals have the right to assistance in understanding the law.  

The main elements of a rule of law, which are found in the human rights treaties, are that everyone is equal before the law and nobody should be above the law. In some cases certain people can appear to be safe from punishment of the law. Wealthy people, politicians, senior government officials, can do criminal activities but not get punished for these. The law should not be there to protect or benefit some people. Equal before the law means equal protection by the law, which means that law should protect all people in the country. Unfortunately there are many people who don’t get the protection of the police, and in some cases face abuse by the police. These may be migrant workers, or perhaps women who face domestic violence. Consider if a teacher hits a child, in some places this may not be against the law and the student is not protected from this violence. However, it a student hits a teacher in all SEA countries this would be considered a crime and the police would protect the teacher. 

It seems unfair that if a teacher hits a student in most cases the police will do nothing, but if a student hits a teacher they may be punished by the law. The law here is not equally protecting these people, as it only protects the teacher, and not the student. Another feature of rule of law is that people get access to the laws, and they are provided an understanding of how the law works. That is, people are told about laws and what they can and cannot do. This may be through legal assistance or legal aid, or having information on the laws freely available. However, in some countries there are laws which are deliberately vague and which the government can use to its advantage. Laws such as treason, insulting leaders, and pornography, are often not clearly defined, making individuals uncertain as to what is not allowed, leading, very often, to selective enforcement.  For instance what is considered an ‘anti government’ activity varies greatly across South East Asia. In some places this may be 

Holding a protect rally, on others it may be holding documents considered illegal (like the works of Karl Marx or even human rights treaties). These are all examples where the rule of law is not fairly upheld by the government. 
Discussion and Debate: Do you live in a state where the rule of law is respected?

What are some sign that the rule of law is not being upheld? Who suffers when the rule of law is not respected?

There are problems with a lack of rule of law in many Southeast Asian countries. Rich people or politicians often escape legal punishment. Poor people in many countries face harsher punishment by the law. A policeman, who was charged with kidnapping a lawyer activist in Thailand was only sentenced to 18 months in jail, whereas most people charged with a similar crime would go to jail for 20 years. Sons of politicians in many countries have been involved in drunken fights but are not punished in any way. Senior government officials have stolen money, harassed women or hit their co-workers, but do not face punishment. 

We often blame the lack of rule of law on the police or politicians. But there are other people to blame. If a driver pays a bribe to a policeman to avoid paying the fine, or if a parent pays a school money to get their child enrolled, or if a person pays a small fee to the government to allow them to open a food stall on the pavement even though this is not allowed, are not these cases of people avoiding the rule of law for their own self interest? Are societies like this because the government is not serious about upholding the rule of law, or do the people not want to obey the law? 
1.4.2 Human Rights Duties

For every human right there must be a second party who has the duty to ensure that right is respected. The second party is called the duty bearer, and it is assumed duty bearers then have duties and obligations towards the rights holder. There are many duty bearers: they can be the government, other people, corporations, universities, hospitals, and so one.  The duty bearer and the rights holder are in a relationship, for the action of claiming a right calls on the duty bearer to act in some way. Human rights do not occur on their own, isolated from people or states; rather they need the contribution of the duty bearer to ensure they are respected.  

It is important that people themselves are duty bearers. Parents have human rights duties to their children, teachers to students, and friends to each other. Many of these duties are social or moral duties, as has been discussed above. The main human rights duties of people are detailed in criminal laws. If a person violates someone else’s right to property, right to practice religion, right to privacy, or freedom of movement, in many cases the duty bearer would be committing a crime. In reality, people’s duty to human rights are already strongly enforced. However, for a company, an armed group, or a religion, sometimes their human rights duties are not clearly detailed by the law. If a company does not pay its workers enough money, or if an armed group recruits a child to become a soldier, in some cases these violations may not face sanction. This concern is addressed under the concept of vertical protection, discussed below. 
The most important duty bearer is the State. They are the organization which is legally bound to the rights in the treaty.  However, States commonly emphasize people’s duty to society when they talk about human rights. This point is clearly stated in the new ASEAN Human Rights Declaration that people’s human rights “must be balanced with the performance of corresponding duties as every person has responsibilities to all other individuals, the community and the society where one lives.” States want people not to consider human rights only as freedoms, but also as obligations which people take on to ensure the rights of others. While there is a basis to this argument, and it is expected that we treat other people in a way that does not violate their rights, primarily human rights are about ensuring governments fulfill their obligations. People’s duties are clearly detailed in the national laws. States duties are also clearly detailed in the human rights treaties. A primarily concern of human rights is to ensure that States respect their obligations to people in their territory. In reality, States and other large-scale holders of power are a much bigger problem when it comes to not obeying human rights.

Human rights enforce some kind of obligation or duty on the state, and the legally binding nature of human rights mostly puts the State as the correlative duty bearer. Many rights require someone or something to provide a good, service, or other activity. Examples of this duty or obligation include ensuring someone gets their right to education or health. This is called a positive duty, a duty to do something. Sometimes the duty is to not interfere, to ensure the person is free from something – for instance not being tortured or being free to speak without government interference – which means the State must refrain from some action. This is a negative duty, the duty not to interfere or to ensure someone is free from this interference. Negative duties are those that limit the power and activity of the state. They call on the state to be passive when, say someone is expressing their opinions or religious beliefs. It is important not to simplify all rights into either positive or negative rights, for often rights have a mixture of positive and negative duties. For example freedom of movement both requires negative duties to ensure the State does not try and stop someone moving about the country, but it also requires positive duties because the state has to make the movement possible, whether this is by public transport, roads, or removing barriers which may stop people in wheelchairs getting access, say, to university. 

Definition: Positive Duty

Definition: Positive Duties

Positive Duties refer to an obligation to take a certain course of action or provide a service. Positive duties cannot be fulfilled by remaining neutral or inactive.

Definition: Negative Duty

A negative duty requires a party to refrain from an action. The inaction is required by law. Negative duties designate what a party must avoid doing in any circumstance. 

Human rights obligations legally fall on States and their governments. States sign the treaties, giving them legally binding obligations. This should not be considered a burden, for if a government considers it has the ability to be elected to run a country, it must have the required competence to fulfill its human rights duties. But the State alone is not the single organization which ensures human rights. For example, discrimination can be done by anyone, thought the actual binding nature of the individuals duty will differ from the state duty. 

1.4.3 Vertical and Horizontal Protection

States have legal obligations not to violate a person’s right as is clear from human rights standards. However, what if a non state party violates a rights? For example if a company takes someone’s land from them, a factory pollutes a river, an armed gang threatens someone, or a husband hits his wife. There is a difference between being protected from, or requiring a service from, the state – which is called vertical protection – and being protected from, or requiring a service from, other people or corporations, or other groups – which are called horizontal protection. Human rights primarily are about vertical protection, that is protecting the person from the power of the state. The reason human rights were invented as international law was to limit the ability of the state to abuse its people. Yet, human rights are not simply about managing a person’s relations to the State, but also about making sure that people’s rights are protected from being violated by anyone or anything. As human rights developed it became clear that other actors like corporations, non state armed groups, or institutions like hospitals and the media, also have obligations towards people. While these bodies are not legally bound to the human rights treaties, they must still conform to these standards because the State does have obligations to ensure people are protected from third parties. The duties and obligations of transnational corporations will be addressed in Chapter 8, in relationship to the environment and development. 

Definition: vertical protection

Vertical protection refers to protection from the state, or protection granted by the state. In vertical protection, the state is positioned as the duty bearer which is required to act or refrain from acting. Vertical protection is concerned specifically with the power of the state which is asserted by government officials, soldiers and police.

Definition: horizontal protection
Horizontal protection is concerned with the private sphere. In this arrangement private actors such as citizens, organizations, businesses and corporations have rights as well as duties. The protection is literally horizontal because it entails protection by and from other private actors.  

1.4.4 State Duties: “Respect, Protect, Fulfill,” and “Promote, Protect and Prevent”

There have been attempts to more clearly define what states should do to ensure people get their human rights. This has been detailed in two related, but different statements. These statements come from the United Nations, and are intended help understand what States should be doing to support human rights. Firstly, it was declared that states should Respect, Protect, and Fulfill rights: 

Respect: When states respect rights they take them seriously, and recognize that people have rights. 
Protect: Protecting rights is mainly dealing with horizontal protection, detailed above. That is, ensuring there is legal structure and protection mechanism which ensure that the rights of all people are safeguarded from violations by non-state actors. 

Fulfill: By fulfilling human rights governments ensure that people who do not yet have all their rights, say children who cannot go to school or people who do not have houses, will have their rights fulfilled. 

This set of duties was written firstly for economic, social and cultural rights, because these rights need to be fulfilled rather than met immediately like civil and political rights – a distinction which is detailed in Chapter four. Later, it was seen that these activities could be better designed to ensure states are doing all they can to ensure people have these human rights. So during the 1990s [check] another list of three actions was detailed: Promote, Protect, Prevent. 

Promote: the right to respect does not really make the government do anything. However, by promotion states requires active outreach and proactive planning on human rights education, including awareness building, rights improving legislature, mainstreaming initiatives, and teaching human rights in university.

Protect: (same as above) 

Prevention: Governments should not be purely reactive to human rights; that is, they should do more than just respond after the violation has occurred. Rather, it makes more sense that states have policies and plans to avoid violations occurring in the first place. This can be from having human rights education, better trained police, or laws which people are aware of. Prevention will reduce the threat to people’s rights much more effectively this way. 

Both “respect, protect, fulfil,” and “promote, protect, prevent,” are useful summaries of what is expected of States, and also what human rights actors should also be working on. 
1.5 Categories of Rights: 

Human rights predominantly come from international treaties, and these treaties define a number of categories of rights. It is important to distinguish these different categories because there can b slight difference in rights and duties around them. A useful way to detail these rights is to see how they appear in the first, universal, human rights document: the Universal Declaration of Human Rights (UDHR). This declaration, which was adopted by the UN in 1948 is made of 30 articles, each one describing a right or a duty. The list of rights in the UDHR come in a specific order, which helps to see the categories of rights. The declaration is described in more detail in Chapter Four, here it will be briefly examined as to how it categorizes different kinds of rights. Rights are put into categories because some categories have different features. The categories should not be ranked against each other, as each category is an important part of a person’s human rights. However, in history as the next section will detail, some States prefer some categories over others, leading towards a division in the protection of human rights. 
Fundamental Rights 

The first rights in the UDHR describe the freedom from slavery and torture, the rights to life, non discrimination, and being born equal. No State, no matter what situation, can ignore or violate these rights. As detailed later, there are situations where a state can temporarily halt a right, or interpret that right in a certain way, but not for these rights. For the right to life, freedom from torture and slavery, there is no way a state can violate them.

Human Rights Concepts: Distinguishing Absolute rights, Fundamental rights, and non-derogable rights 

The term fundamental rights is commonly used in human rights, particularly since the United Naitons charter calls human rights ‘Fundamental rights and freedoms.’ However, not all human rights are fundamental, but there is a category of rights which are seen to be so important that States must comply with them no matter what the circumstances or the existing obligations of the state. There are three terms used for the category of most important rights. They have a slightly different meaning which should be detailed. 

Non-derogable Rights: These are rights in the ICCPR which a State has to respect no matter what the circumstance. In chapter four these will be a discussion of when a State is allowed to derogate (or ignore) some rights because of an emergency, and when it cannot derogate from some rights (that is, the non-derogable rights). Some rights, such as the right to life or freedom of religion, must be respected at all times regardless of the circumstances and they are non-derogable. 
Fundamental rights: These rights are considered a custom 
of international law. A custom of law, discussed more in Chapter four, means that all states must obey this law, regardless of what human rights they have agreed to. These rights must be respected by all states, all the time. Examples are the right to life, freedom from torture and slavery, and non discrimination. Some non-derogable rights, such as freedom from being jailed because of failure to meet a contract, are not fundamental rights, whereas all fundamental rights 
are non-derogable. 

Absolute Rights: these are rights that cannot be avoided and all people have these rights, no matter where they are. These rights, like freedom from torture and slavery, cannot be allowed by a State regardless of what human rights conventions they have agreed to, and regardless of where they occur. Not all fundamental rights are absolute, for example the right to life. In some situations, such as an armed conflict or the use of the death penalty, the fundamental right to life does not mean that the state cannot kill someone. All absolute rights are also fundamental rights and non-derogable rights.  
Rights in the Court System 

Legal rights are in place to ensure that people enjoy an equal legal identity. There are rights to a just legal system, which includes getting access to a court, to the court being fair, competent, and impartial, that the court treats people equally, and that if arrested, a person is treated well. There are rights to be free from arbitrary arrest and detention, meaning that the police need to have a good reason to arrest and detain someone. In the court system everyone should be considered innocent till proven guilty. There are many challenges to ensure these rights in SEA. The court systems in some countries are underfunded and overworked, so justice is very slow. There are problems of poor policing, so many people are arrested and later found to be innocent. Some courts are not impartial and there is corruption whereby judges can be bribed unfairly award the case. 

Rights used in Society
Civil freedoms focus on an individual’s ability to participate in society and live with dignity on a daily basis. Most of these civil freedoms can be found in the early human rights documents such as the American Bill of Rights (1788) and the French “Rights of Man
”(?). They focus on limiting the power of a state to interfere with the freedoms an individual should have in a society. These freedoms ensure that an individual has privacy, they can freely move in the country, and they have the right to marry and have children, to practice religion, and the freedom of expression. Other civil rights include the right to a nationality, the right to seek asylum, and the right to property.
Political rights

Political rights are the rights allowing people to participate in politics, and having a political system that is fair to everyone. Political rights related to participation include the right to vote and the right to be a politician or a government officer. There are rights to associate, which can be a right to form a poltical party or be a member of a group. Groups may be political parties, trade union, or even fan clubs. The right to assemble, that is to meet together, publically or privately is also a human right. This is a human right when people meet to protest, maybe about the government, but also protest work conditions, raise awareness for an issue, or take part in a cultural activity. 

Definition: Civil Rights

Civil rights protect an individuals’ personal liberty and ensure individual liberties such as freedom of expression, conscience, speech, religion, expression and movement.    

Definition: Political Rights

Political rights are the rights allowing people to participate in politics, and having a political system that is fair to everyone. Some of these rights include the right to vote, the right to be a politician, and the right to join a political party.
Economic Rights 

Economic rights are the rights which ensure a person has enough money or resources to live with dignity in their community. For most people this includes their right to work; and that their work pays them enough money, it pays them fairly, and that they work in a safe and healthy environment. For those who are unable to work they should be kept secure through government welfare. Article 22 of the UDHR is the right for social security, which is the right for people to resources necessary for them to live. Countries may call this unemployment benefits, welfare payments, social security, food stamps, and so on. It is clear that most countries in SEA have weak or nonexistent social security systems, and it is an area that needs much more development. The other main economic right is the right to rest and leisure. Like the right to social security it is often downplayed and not taken seriously; many see it as a children’s right. However, the right to leisure is inextricably linked with the right to work. Maximum hours and required days off are a part of the right to work.

Definition: Economic Rights 
Economic rights ensure a person’s economic welfare. The main economic rights are right to welfare, labour rights, and leisure rights.  

Social Rights 

Social rights are the rights a person should expect from living in a society, such as the right to health and education, the right to food, water and housing (or livelihood rights). It can be argued that these rights come from the idea of a social contract, which is a contract between the people and their government which assumes that if a person lives peacefully and lawfully in a society it is expected that the government will provide services for people in its jurisdiction, and to protect some services which people provide for themselves. It is expected that a duty of government is to organize and run an education and a health system. How it gets citizens to pay for this will vary between countries; but the government has to provide these basic services. For education, governments must provide compulsory and free primary education for every child. No matter what the child’s ethnicity, nationality, citizenship, language, or hair colour, a child must get primary education. The rights to education, health, food, water, and shelter are very important for SEA. While some countries have provided for their inhabitants well, such as Singapore, other countries like Myanmar still struggle to ensure that people have these rights.

Definition: Social Rights 

Often thought of as social contract rights, as opposed to natural rights coming out of natural law, social rights ensure that resources are distributed in a way that ensure an adequate standard of living for all. Social rights include welfare rights and rights to public services. 

Cultural Rights 

The final category of rights are cultural rights. These are the rights for a person to participate in their culture, which can be broken down into three elements: rights to language, rights to religion, and to rights to cultural activities. The human right for a culture to use a language means that a government cannot stop people speaking their language. It does not necessarily mean that a state has to provide services for those people in their language (though it is expected that essential government services like the law and health would be available in their language), but it does not allow the State to ban the use of a language. The rights to religion allow people to choose their religion and to practice this as a group, for example to pray together. The rights to cultural practice is a big and complex right as it should protect the right to eat food, wear clothes, marry, hold a funeral, and celebrate events, according to the culture. Across SEA there are many tensions in this right, such as the right to wear certain clothes (such as the Hijab
), or the rights for indigenous groups to hunt in national parks. 

1.6 The separation and unification of the Categories of Rights
Dividing rights into these categories is a necessity, because each category needs to be treated differently. For example fundamental rights have the power of international law to enforce them, which civil freedoms do not; social rights detail government services; economic rights are not immediate like civil rights, and cultural rights will mainly target minority groups. The division between categories was also enforced by concepts such as the ‘three generations’ theory of human rights, which assumes different categories of rights emerge at different times. However, there is also a danger in separating these rights into categories because some governments may favour some categories and ignore others, or may selectively choose which category to support. Since World War Two, the major division has been those countries who support civil and political rights against the countries which support economic and social rights. The result is that these categories have been seen as separate. The split coincides with the Cold War, where the world was divided ideologically between western countries, which supported capitalism, and the communist countries such as China, Soviet Union, and Vietnam, who supported the communist political system. There was a tendency, but not a uniformity, of western countries supporting civil and political rights, and the communist countries supporting economic and social rights. Western countries have tended to favour civil and politics rights because these existed in their bills of rights. Further, as rich and developed countries, they did not need to address economic rights; or they saw social rights as services their people needed to pay for. Further, this division was supported by the major western NGOs, such as Amnesty International and Human Right Watch, both of which worked only on civil and political rights up until the 1990s, before they began to work on Economic and Social Rights. Indeed it was not till the late 1990s, after the cold war, that either NGO has serious programs on economic or social rights. 
Communist countries, which see the role of government as providing services like education, health and economic welfare for free, but they did not support political rights. This point of view was also taken up by some SEA countries, who considered the importance of development should trump people’s civil freedoms. Many countries, including from the region Singapore and Malaysia, promoted economic and social rights over civil and political. The governments argued to develop first: people can get their health, education, and wealth, and only then would civil and political rights (such as freedom of expression and right to assemble) be recognized. If people got their civil and political rights before the country was developed this would lead to conflict and confusion, as people would protest and fight and not concentrate on working for development. In a sense people’s civil rights were traded off for economic and social rights. While in Chapter four it will be seen that the separation of rights is not solely political, it has influenced how States relate to human rights. 
Discussion and Debate: The ‘three generations’ theory

The ‘three generations’ theory was proposed in the 1970s by a Czech lawyer, Karel Vasak. The ‘three generations’ theory states that rights have emerged at different times in different context. The theory defines the three genratins as follows: 

First generation: The very first human rights were civil and political, and these ‘first generation’ rights occurred during the enlightenment, from around the late 1700 to the mid 1800s, and can be seen in the American bill of rights, the French declaration of the rights of Man
. 
Second Generation: The second generation of rights came as a response to the harsh conditions of the industrial revolution. These rights protected the worker and enforced the States to provide services like education and health. The second generation starts in the late 1800s and goes to WWII. During this period there is the emergence of the ILO to protect workers, the emergence of the first welfare states, and the first universal education systems. 
Third Generation: The third generation of rights are the rights important to developing countries, and also to certain groups. These ‘third generation’ rights are the rights to self determination, the rights of minorities, and cultural rights. They are important in the 1960s and 1970s, when these rights appear in the international human rights treaties.
The three generation theory does have some use in distinguishing different types of rights, but it creates more problems than it solves. Firstly, by detailing three generations, this implies that civil and political rights are the first and original rights, and all other rights follow later, which reinforces the assumption that civil and political rights are primary and fundamental, whereas economic, social and cultural rights come second. It also implies that civil and political rights are the most evolved and developed because they have been around the longest, which is just not the case. Finally, it implies that each generation is distinct and can work on their own, which supports the idea that categories can be separated. However, contemporary think around rights says that this is not the case.
1.6.1 VDPA: Vienna Declaration and Programme of Action

The problems of the disinterest in economic rights in the west, or the trading off of civil and political rights in Asia, were seen to be a major hurdle in the human rights movement. At the end of the Cold War and with the dissolution of the political divisions an opportunity arose to fix these divisions. It was undertaken at the Second World Conference on Human Rights in Vienna, in 1993. The conference and its outcome document, the Vienna Declaration and Programme of Action (VDPA), mark an important evolution in human rights. It was agreed to by all existing 171 states, demonstrating its universal acceptance. There are many ways in which the VDPA revolutionized the understanding of human rights, as it was an attempt to codify the concept of ‘all human rights for all’. It put an end to the notion of human rights changing according to cultural particularities; it stated that the protection of human rights was a legitimate concern of the international community, and protection was not an exclusively national matter. It also linked human rights with democracy and development, saying that each of these was interdependent and mutually reinforcing on the other. There cannot be rights without democracy, democracy without development, and development without human rights. 
The VDPA moved human rights from the divisive structure of the Cold War separation of rights into a far more integrated and encompassing view of human rights. A major concept proposed by the VDPA was that human rights are indivisible, interdependent, and inter-related. These three terms are major arguments which state that human rights do not exist as separate categories, but are one single group of rights. 

Indivisible means that a government cannot divide up rights and only choose a specific category. A government must take human rights as a whole, and not just address separate rights. 
Inter-dependent means that each category of rights does not work independently; civil rights often depend on social rights, which may depend on political rights, which may depend on economic rights. For example, the right to education (social right) depends on freedom of movement to get to school (civil rights), but movement depends on having enough money, say, for a bus ticket (economic right), but to get the bus one needs to be health (social right), but being healthy may depend on demanding a government that ensures people’s right to health (political right). 

Inter-related means that many rights are related to each other across the categories, even if they occur in different categories of rights. For example the right to assemble (political) is also a right to be in a trade union (economic), and a right to be part of a minority group (cultural right and civil right). The right to have children is both a civil right and a social right (as a right to health). The inter-relationship of rights clearly shows that this is not a list of mutually exclusive rights, but a network of rights which relate and re-enforce each other. 
This chapter so far has introduced a range of concepts, theories and arguments to show how human rights work. The concepts are the necessary foundation to understand why human rights are important, and how they should be promoted and protected. Many of the concepts covered here will be returned to in the following chapters of this textbook. 
1.7 Why Study Human Rights?

The study of human rights is important today for a number of reasons. This first chapter has introduced the theoretical, political, and philosophical basis for rights and explained some of the central concepts to human rights. Still, the question needs to be asked, why study this, and is this a useful or even legitimate topic for university research? The answer to all these questions is a very strong yes. To understand why some people do not get the same protection and the same freedoms as others there needs to be a greater understanding of how human rights work. This knowledge must come from a better understanding of how society works, it values and beliefs, alongside political and economic knowledge. Universities are tasked with contributing to national development, and skilled people are needed to resolve these problems. The study of human rights can contribute to the effectiveness of many professions, whether they are lawyers, teachers, anthropologists, political scientists, or social workers.
There are many reasons for the university study of rights, and here they are summarized into four core reasons: rights education as a right, the importance of protection, and the importance to understanding SEA as a region, and finally the value added rights education gives to other university study. 

1.7.1 Human rights education is a human right. 

Education on human rights is a human right itself. Governments are expected to educate people in their country so that they know what their rights are; it is a duty in a number of treaties ratified by SEA governments (including the ICESCR and CRC). Rights work most effectively if people know what rights they can have so that they can claim them. As will be detailed throughout this textbook a significant weakness in the protection of human rights is people not getting access to information about their rights. As an examples very few university students graduate with any sense of what human rights are. And few, if any, high school students are exposed to human rights. Here the university student can play an important role. When the student graduates and starts working, they may need to make decisions based on human rights. When students engage with governments and government officers, from voting to meeting with local representatives, they should expect that human rights are respected. The education of students in human rights is an important contribution to the civil functioning of society.

1.7.2 Protecting the Vulnerable 

Most people in society live fairly safe lives. Their homes are protected from people entering them and taking things. They rarely face any threats or violence. They have enough to eat, drink, and a place to live. This is especially true of most university students. But not everybody lives like this. There are groups of people within SEA societies who do not have this kind of protection. They may be refugees or migrant workers, they could be women or children, or they may be a minority group which faces discrimination. Each person has human rights, they are born with these rights and no one can take them away. Nonetheless, people who live fairly safe well off lives may not see the need to study human rights because their rights are not violated. People often do not think about the protection that they get because it is invisible, and they just assume that everyone gets it. A common perception is that protection is normal, but the reality is that protection is only normal for some. Important questions are, why do some people get this protection and others do not? How can those who are threatened be protected? In most societies, people do not know how many people go hungry, or who do not have a house, or cannot get clean water to drink. 

If a crisis comes, say a natural disaster or a political conflict, people may suddenly need to understand their human rights because their safety suddenly is not as secure as it normally is. But this can be too late. People may not receive protection for a variety of reasons. Perhaps they are discriminated against or they are considered too difficult to help because they live a long way from government or they are not considered citizens. However, in many cases it is unclear why some people do not get the same protection and the same freedoms as we do, nor why some people are much more vulnerable to lose them. If we are to understand this, and also have a better knowledge of how society should protect these people, we need to understand how human rights work. Everyone can take action to promote human rights for everyone, including ourselves. No one can be sure when human rights will be threatened. A greater knowledge of human rights does not guarantee that everyone gets protection, but it does significantly help. Knowledge about rights means that a student is less likely to violate rights. It means they are less tolerant of those who do violate rights, and they are more likely to support governments which respect their commitments to human rights. 

1.7.3 Human rights provides a regional understanding

Countries in SEA, under the regional organization ASEAN, have begun to develop a regional level response to human rights concerns. Many human rights concerns cross borders in SEA, for example migrant workers and the trafficking of people. The strongest response to such human rights concerns tends to come from within the region, with civil society being supported by other groups in the region. This textbook will look at human rights on a regional level, and show connections and comparisons of rights issues across the ten countries of SEA. This textbook will provide the student with a foundation in the idea of human rights, and how to respond to the critical human rights issues in the region today. 

In South East Asia today there are many challenges faced by people. Hill tribes face relocation because of dam projects, young children are forced to work, women face discrimination and violence, disabled children do not get access to education, political opponents are put in jail, and migrant workers face exploitation at their workplace. This list could go on and on, but it does show that every country in SEA has significant, though varied, human rights concerns. Typically, universities have not dealt with these problems as human rights problems because there is a lack of knowledge about other countries in Southeast Asia, or these issues are considered too ‘political’ or sensitive. 

Changes are occurring in South East Asia, and human rights are becoming more and more mainstreamed. ASEAN has reaffirmed it commitment to human rights in various documents. Recently ASEAN set up a regional body and agreed on a regional level declaration on human rights. The declaration and the body enforce the idea that human rights must also be seen at the regional level.
1.7.4 Human Rights education adds value to other knowledge

The study of human rights is multidisciplinary. The student needs to have basic knowledge in a number of university disciplines. Human rights are a legal study as they are about legal protection of people. They come from international law and travel down to national laws in the countries of SEA. Human rights are also a political science because they describe how states should work, and what kind of duties they have and the activities they should be doing in order to be effective governments. Human rights are also sociological: an understanding of the dynamics of a society is needed to both protect communities, and work against discrimination by changing the values and beliefs (such as the inferiority of women) so that human rights can be respected. Human rights are philosophical, because they arise from an idea about what is moral and good. There is no scientific proof that the rights we have are the right ones, but we have various philosophical ideas about justice, ethics, and morals which give reasons for why we should treat each other with respect. Human rights also involve international relations, peace studies, psychology, and anthropology. 

By studying human rights the student will gain a greater understanding of how people relate to governments and communities. The student will also gain a greater understanding of the members in their society and the challenges that some of these people face. Lastly, the student will have gain the understanding needed to analyze and contribute to the evolution of human rights in the region. 

Core Concepts

· Human Rights are universal, inalienable and inherent to human being and are based on legal, moral and social foundations 

· Human Rights are strictly connected to duty bearers, in particular to States positive and negative duties

· Human Rights categories must be seen as indivisible, interdependent and inter-related

Key Points

1.1 What are Human Rights?  

· Basic definition

On the definition of Human Rights see: 

· http://www.ohchr.org/en/issues/Pages/WhatareHumanRights.aspx
1.1.1 Being Human 

· Human as the only condition 

· Human being: beginning and end

1.2 The Rights of Humans

· Definition and content

1.2.1 What are the foundations of human rights? 

· Foundation of HRs: Legal, Moral and Social.

· Natural law concept

1.3 Fundamental Human Rights Features and Concepts

1.3.1 Universality 

· Definition

· Meaning of universality in a differentiate world

1.3.2 Inherent

· Definition

· Knowledge of rights

1.3.4 Inalienable

· Definition 

· Alienable/Inalienable

1.3.5 Dignity

· Definition 

· Dignity and its connection to HRs

1.3.6 Equality

· Definition

· Concept of (non) discrimination

1.4 Human Rights Law: Rights and Duties
· HRs Law as a social construction

· HRs Laws as a limit to the States’ power and as a direction of States’ actions

1.4.1 The Rule of Law

· Rule of Law as a means of finding justice

· Equality before the law

On United Nation and Rule of Law see: 

· http://www.un.org/en/ruleoflaw/index.shtml
1.4.2 Human Rights Duties

· Duty barer and rights holder relationship
· Negative duty and positive durìty
1.4.3 Vertical and Horizontal Protection

· Definitions
· Differences and evolution of protections
1.4.4 State Duties: “Respect, Protect, Fulfill,” and “Promote, Protect and Prevent”

· Different formulas of states duties

· Similarities and differences

1.5 Categories of Rights

· Why categorize different kind of rights

· Fundamental rights and Legal procedural rights

· Civil rights, Political rights, Economic rights, Social rights, Cultural rights

On the Civil and Political Rights see the ICCPR (International Covenant on Civil and Political Rights) at: 

· http://www2.ohchr.org/english/law/ccpr.htm
On Economic, Social and Cultural Rights see the ICESCR (International Covenant on Economic, Social and Cultural rights) at: 

· http://www2.ohchr.org/english/law/cescr.htm
1.6 Bringing the Categories Together

· The Cold War ideological distinction between Civil and Political rights and Economic and Social rights

· The Vienna Declaration and Programme of Action (VDPA)

1.6.1 VDPA: Vienna Declaration and Programme of Action

· Human rights as indivisible, interdependent, inter-related

On Vienna Declaration and Programme of Action see the text at: 

· http://www.unhchr.ch/huridocda/huridoca.nsf/(symbol)/a.conf.157.23.en
1.7 Why Study Human Rights?

· HRs as a topic for university research

1.7.1 Human rights education is a human right. 

· Education role and decision making based on human rights
1.7.2 Protecting the Vulnerable

· Study HRs to recognize, understand and protect vulnerabilities

1.7.3 Human rights provides a regional understanding

· Specific knowledge of the South East Asian peoples and governments 

1.7.4 Human Rights education adds value to other knowledge

· The contribution of HRS to different professions

Chapter Reflection Questions 

· What makes human rights unique from other rights?

· What are some concrete examples of State duties? 

· How do positive duties differ from negative duties? 

· Why is both horizontal and vertical protection needed?

· Where can you find examples of HRs being indivisible, interdependent and inter-related?

�More specific


�Find correct saying


�Custom or ergo omnes, or jus cogens


�What of minimum core ESC such as not being allowed to starve to death? Is this a fundamental right?


�Find proper title and put date on them


�What is the veil called?


�Propoer titles, again


�This perhaps should come earlier, in a preface. I think it is good at the end, as it will ensure students read it – they don’t read prefaces. 
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